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H.R. 5820, THE TOXIC CHEMICALS SAFETY 
ACT OF 2010 


THURSDAY, JULY 29, 2010 

House of Representatives, 

Subcommittee on Commerce, Trade, 

AND Consumer Protection, 
Committee on Energy and Commerce, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10:08 a.m., in Room 
2123 of the Rayburn House Office Building, Hon. Bobby Rush 
[Chairman of the Subcommittee] presiding. 

Members present: Representatives Rush, Schakowsky, Sarbanes, 
Sutton, Pallone, Green, Gonzalez, Barrow, Castor, Space, DeGette, 
Dingell, Waxman (ex officio), Murphy of Connecticut, Whitfield, 
Pitts, Murphy of Pennsylvania, Gingrey, Scalise, Latta, and Barton 
(ex officio). 

Staff present: Bruce Wolpe, Senior Adviser; Michelle Ash, Chief 
Counsel; Tim Robinson, Counsel; Robin Appleberry, Counsel; Tracy 
Sheppard, Counsel; Jacqueline Cohen, Counsel; Melissa Bez 
Cheatham, Professional Staff; Rebecca Brown, Fellow; Peter 
Ketcham-Colwill, Special Assistant; William Wallace, Special As- 
sistant; Elizabeth Letter, Press Assistant; Billie McGrane, Press 
Intern; Monica La, Energy and Environment Intern; Jerry Couri, 
Senior Professional Staff; Brian McCullough, Senior Professional 
Staff; Shannon Weinberg, Counsel; and Sam Costello, Legislative 
Analyst. 

OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS 

Mr. Rush. The Subcommittee on Commerce, Trade and Con- 
sumer Protection will now come to order. The Chair wants to recog- 
nize all who are gathered here. The Chair would like to extend his 
welcome to the witnesses who are here, and the Chair recognizes 
himself for 5 minutes for the purposes of an opening statement. 

Today we are pleased to welcome all of our seven witnesses who 
represent a wide range of views on the state of chemical regulation 
in the U.S. I know that each and every one of you are very con- 
cerned about the proper role of the EPA in assessing chemical risk, 
hazards, exposure, and safety as they relate to subject of human 
health, public safety, and the environment. And I look forward to 
listening to the testimony of the witnesses and their reactions to 
H.R. 5820, The Toxic Chemicals and Safety Act of 2010, which I 
proudly co-authored and introduced in the House of Representa- 

( 1 ) 
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tives along with our Full Committee Chairman, Chairman Wax- 
man, one week ago last Thursday. 

Because we anticipated that we would introduce a major chem- 
ical reform bill before the August recess, Mr. Waxman and I in- 
vited critical stakeholders beginning in early May 2010 to comment 
and participate in, in person I might add, at a number of stake- 
holder sessions on a draft discussion that serves as a precursor to 
the bill that is the subject of today’s hearing. 

My own role in all of this was to put forth a bill that all sides 
would not necessarily fall in love with, but a bill that they can ac- 
tually live with. Just like the hundreds of millions of Americans 
must live with chemical substances, mixtures, and articles that 
they put on their bodies and found in containers where they store 
their food and water, and then they put onto their breakfast, lunch, 
and/or dinner tables of their families, their loved ones before put- 
ting it into their precious, precious bodies. 

One thing that is absolutely clear to me is that Americans want, 
need, and demand to know much more than they have ever known 
in the past. They want to know what chemicals are in their con- 
sumer products, what chemicals are in their food and drink, what 
chemicals are in their homes, their surrounding communities, and 
throughout their environment. Americans are also demanding to 
know what are the associating use, hazard and exposure risk and 
harms. Are they from these chemicals to their own health, and to 
the health of their families and to the environment? 

This hearing and this bill will open this important discussions 
about these important issues and regulatory dysfunction beyond 
just the players inside the Washington Beltway by meaningfully 
shifting the burdens to industry all along this consumer and indus- 
trial goods supply chains to provide much to this missing scientific 
and health and information to the EPA. The American people who 
have far too long been left out of the loop on these matters will be 
far better off tomorrow than they are today. 

With that I again want to thank the witness and I yield back the 
balance of my time, and I recognize now the Ranking Member, Mr. 
Whitfield for 5 minutes. 

Mr. Whitfield. Thank you, Mr. Chairman. Thank you Mr. 
Chairman and is my microphone on? 

Mr. Rush. Is his microphone on? 

OPENING STATEMENT OF HON. ED WHITFIELD, A REPRESENT- 
ATIVE IN CONGRESS FROM THE COMMONWEALTH OF KEN- 
TUCKY 

Mr. Whitfield. OK, thank you. Not that you all would miss any- 
thing by not hearing what I would say, but first of all I want to 
welcome all the witnesses. We look forward to your testimony on 
a very important subject. It is my understanding in 90 percent; six 
percent of all manufactured goods in America are involved in some 
way with chemicals. And yesterday on the House Floor we passed 
a bill setting up a National Strategy Board to encourage more man- 
ufacturing jobs in America. And Majority Leader Hoyer and Speak- 
er Pelosi have adopted just recently a theme. Make It in America, 
and all of us certainly support that. 
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But when you look at this legislation, not trying to he an obstruc- 
tionist, not trying to just create problems to be creating problems, 
but when you analyze this bill we have serious concerns with this 
bill. And many of us genuinely believe that if this legislation is 
passed as written and as amended then instead of helping us cre- 
ate more jobs in America, it will help us lose more jobs in America. 
I am not going to go over all my concerns. I am just going to list 
a few. 

Under this legislation a company trying to make a new product 
will need to run an assessment not only of the product as they in- 
tend to use it, but for also any other area in Commerce where a 
consumer may come in contact with that product. This could be es- 
pecially problematic for automobile makers and many other manu- 
facturers. The approval process through the EPA is impossible. 
Hundreds of toxicologist and risk assessors will need to be hired 
even with the extra staffing it will be long, cumbersome and time 
consuming if Reach is an example, their offices have been over- 
whelmed with paper just on the study portions. The so called Safe 
Standard is so complex and involved with its conditions and cave- 
ats I am not sure what chemical would be able to meet it. The bill 
compromises confidential business information by requiring that 
businesses file all the data on their product and make some of the 
information through public databases. And finally this bill creates 
a user fee to fund the entire operation of the bill, yet the user fee 
is not directed to go to the agency or its chemicals program. 

I would also just like to read from the testimony some experts 
on this subject. H.R. 5820 as currently drafted promotes unwork- 
able approaches to chemicals management. As a — on the Safety 
Standard this comment was made. The Safety Standard estab- 
lished in this bill sets such an impossible high hurdle for all chemi- 
cals in Commerce that would provide — that it would produce tech- 
nical, bureaucratic, and commercial barriers so significant that 
that law would be ineffective and unworkable. On the new chemi- 
cals portion, H.R. 5820 is so overly broad that there would be ad- 
verse effects in the amount of upfront data required before a new 
chemical could be put on the market; was so complex that the re- 
sult will be that this innovation moves to other countries to 
produce chemicals with more manageable regulatory regimes and 
the production of these new chemistries would move there as well. 
We would be exporting innovation and jobs instead of products. 

H.R. 5820 puts the burden of compliance on the retailer and 
other importers in a manner that is unworkable, unenforceable, 
and not compliant with International Trade Laws. H.R. 5820 does 
include some improvements over the discussion draft, but its foun- 
dation is still unworkable. So we have genuine concerns about this 
legislation. We think it is vitally important that TCSA be reformed 
and we do look forward to working with the witnesses, with the 
majority, and everyone to adopt a plan that is workable, that uses, 
basic common sense, and provides a balance. Thank you. 

[The prepared statement of Mr. Whitfield follows:] 
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Statement of the Honorable Ed Whitfield 

Ranking Member, Subcommittee on Commerce, Trade, and Consumer Protection 
Hearing on H.R. 5820 
July 29, 2010 

• Mr. Chairman, thank you for recognizing me for the purposes of giving 
and opening statement. I appreciate that you and your staff have been 
both cooperative and deliberate in looking at this issue and want to 
encourage more of that before this committee moves forward with this 
bill. 


• I want to welcome our witnesses and thank them for their time and 
effort on this legislation. 1 look forward to their testimony and the 
question and answer period. 

• Mr. Chairman, the breadth and depth of regulation, bureaucracy, scope, 
and costs under this bill make me very uncomfortable. After our 
experience with the Toy Bill, where we were all trying to do the right 
thing for toys, and wound up creating huge problems in one sector. 
Considering that the American Chemistry Council suggests that 96 
percent of a person’s day is touched somehow, by chemicals, I am very 
worried about the level of damage we could do with this bill if we get it 
wrong. 

• Yesterday morning we passed a bill encouraging manufacturing in the 
United States, yet, it seems to me that we are putting American 
manufacturing at risk with this very bill. Already, the Financial Times 
reported on June 20, 2010 that China is poised to end our country’s 110- 
year run as the world’s leader in factory production. 

• Noteworthy to me is that in December 2009, the Bureau of Labor 
Statistics was projecting that, through 2018, the non-pharmaceutical 
side of the chemical industry was going to experience a 13 percent 
decrease in wages and employment while every other industry of the 
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U.S. economy combined was projected to increase by 11 percent. 
Among the factors cited for the lack of growth in the chemical sector 
were environmental regulation and legislation. 

• This bill is not just about stricter regulations for a few large chemical 
companies. This bill is so big and so broad, that its ripple effects will be 
felt throughout the entire supply chain. So much so that 1 worry the 
incentive for any manufacturer to stay in this country will be lost. 


• In thinking about this bill, 1 worry about chemical distribution 
companies like Brenntag Mid-South (located in Henderson, KY] who 
have begun providing additional services to customers, including 
repackaging and customized blending of chemicals to create mixtures. 
Given that distribution companies are a critical component of the supply 
chain, I worry that companies like it, it many of which have little to no 
experience with current TSCA, do not have the resources or even the 
expertise to comply with this legislation. 

• In the Interest of time, I want to list out a few of my concerns; 


o A company trying to make a new product will need to run an 
assessment of their product for other areas in commerce where a 
consumer may come in contact with the "articles" in their new 
products. This could be especially problematic for automakers 
whose products are part intensive. 

o The reform bill will require more testing of animals. It does not 
capitalize on the information EPA already has, nor the treasure 
trove of information that exists in other countries or programs, 
like REACH. 

o The approval process through EPA is impossible. Hundreds of 
Toxicologists and Risk assessors will need to be hired. Even with 
the extra staffing, it will be long, cumbersome, and time 
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consuming. If REACH is any example, their offices have been 
overwhelmed with paper just on the study portions. 

o The so called "safe standard" is so complex and involved with its 
conditions and caveats, I am not sure what chemical would be 
able to meet it, 

o This bill treats importers [retailers] as manufacturers and makes 
them liable for products being brought into the United States for 
sale. An example is a blackberry being sold at Best Buy and Best 
Buy would be liable in knowing that the product and all of its 
components meet the safety requirements under the new bill. 
Retailers are not equipped to make the kids of determinations 
required by this bill. 

o This bill compromises confidential business information by 
requiring that businesses file all the data on their product to 
people and makes some of the information available through 
public databases. We need to guard against foreign competitors 
stealing this information and reverse engineering our products 
and economy. 

o Finally, this bill creates a user fee to fund the entire operation of 
this bill. Yet, the user fee is not directed to go to the Agency or its 
chemicals program. This amounts to a massive standard of living 
tax on domestic manufacturers and consumers. We should not 
pursue user fee policies under the guise that they are funding the 
program in question when they in reality are subsidizing 
unrelated spending. 

• Mr. Chairman, we need to have safe chemicals in commerce in our 
country and in our homes, but 1 think this bill will compromise 
innovation and make destroy our economy more than it will protect 
human health. 1 think if we are to do a bill, we need to do it more 
smartly than this. Unfortunately, regardless of my respect for the 
process and the work that went into it, this bill is a non-starter. 
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• I look forward to the testimony of our witnesses and yield back. 
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Mr. Rush. The Chair now recognizes the Chairman of the floor 
Committee, my friend from California, Mr. Waxman, for 5 minutes. 

OPENING STATEMENT OF HON. H ENRY A. WAXMAN, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI- 
FORNIA 

Mr. Waxman. Thank you very much, Mr. Chairman. The Toxic 
Substances Control Act was enacted in 1976 to product the Amer- 
ican People from exposures to toxic chemicals and to steer our 
chemical industry toward safety and innovation. These were laud- 
able goals and one’s we still can agree on. But 34 years later those 
goals have not been met. TSCA has been tested and found severely 
deficient. This statute has been fundamentally unchanged for 34 
years where it has been amended it is with new titles that address 
discreet issues and bypass the unworkable structure of the current 
law. TSCA has become a patchwork, but not a framework. Today 
Americans are exposed to a staggering number and variety of 
chemicals even before birth. Yet consumers lack basic information 
about these chemical exposures and the Federal government is no 
less in the dark. 

EPA lacks critical information about chemical hazards and expo- 
sures even though it needs to make decisions about them and they 
lack the authority to take action even where the risk is clear. The 
result is that the U.S. is not leading the global move toward safer 
chemicals, American’s public health is not being protected, and 
American businesses are behind the curve when they should be 
leading the world in innovative and safe chemical development. We 
can do better and the legislation Chairman Rush and I and several 
of our colleagues have introduced will modernize this law. 

This bill will address the failures of TSCA and set up a flexible, 
responsive, and workable system for protecting health and the en- 
vironment while promoting American jobs and innovation. Under 
this legislation all chemicals will be subject to a safety review and 
the burden of proof will be rightly shifted from EPA to chemical 
manufacturers. Basic safety data will be generated and made pub- 
lic, commercial users of chemicals will get the information they 
need to make better business decisions. New policies will encourage 
the development of safer chemicals and created the green jobs of 
tomorrow. These are major steps forward. 

This Subcommittee has held three hearings this Congress on this 
important issue. Draft language was circulated in April, followed 
by a robust and comprehensive stakeholder process. This dialogue 
was requested by industry and welcomed by environmentalists to 
move legislation forward and it has resulted in the text we are con- 
sidering today. There is work still to be done and I look forward 
to further constructive conversations with my colleagues, all of 
them, about how best to achieve our common goals. 

This bill is the right starting point for this conversation. It is am- 
bitious but also workable, and I believe it is the right thing to do 
for American consumers and businesses alike. I want to thank 
Chairman Rush for his leadership on this issue and the Minority 
for their involvement in the stakeholder process. Just like Chair- 
man Rush, I am hopeful that TSCA reform can proceed on a bipar- 
tisan basis and with continued input from the stakeholders. We all 
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want legislation that improves protection for public health and the 
environment, as well as continued innovation and job production. 
I thank all of our witnesses for being here today and I look forward 
to their testimony. Thank you, Mr. Chairman. 

Mr. Rush. The Chair thanks the Chairman of the Full Com- 
mittee. The Chair now recognizes Mr. Pitts for 2 minutes. 

OPENING STATEMENT OF HON. JOSEPH R. PITTS, A REP- 
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH 

OF PENNSYLVANIA 

Mr. Pitts. Thank you, Mr. Chairman. Thank you for holding this 
hearing on H.R. 5820, The Toxic Chemicals Safety Act of 2010. Let 
me begin by saying that none of us wants harmful and dangerous 
chemicals to endanger public health and the environment. I have 
children and grandchildren and grandchildren and their safety and 
wellbeing is of the upmost importance to me. However, this bill be- 
fore us today creates such a burdensome framework for chemicals 
to be approved that I am concerned that it will not actually achieve 
its intended purpose. 

The existing law. The Toxic Substance Control Act is responsible 
for identifying and regulating toxic substances in the United States 
Commerce. It is a risk base statute that requires the EPA to regu- 
late against unreasonable risk and to do so in a — in the least bur- 
densome way. The existing law also contains preemption provisions 
that do not allow states to establish testing and other requirements 
that conflict with existing federal laws. Yet H.R. 5820 completely 
revamps TSCA and mandates unrealistic testing which essentially 
calls for the complete absence of any risk associated with a chem- 
ical. 

According to the National Association of Manufacturers this is 
“an impossible goal that will hamper lower risk beneficial products 
from coming to the market.” In addition NAM calls the new safety 
standard “an unworkable risk assessment methodology for every 
chemical substance and for all EPA prioritized mixtures.” Addition- 
ally Section 18 of H.R. 5820 eliminates federal preemption by per- 
mitting that each state or locality to enact any law regulation on 
chemicals under the purview of TSCA as long as compliance with 
both federal and state law is not impossible. Mr. Chairman, if this 
bill becomes law severely hamper our economy, it will hamper in- 
novation, it will encourage chemical companies to go offshore and 
unemployment will increase, and our nation will suffer. 

I urge a thoughtful reconsideration of this bill while carefully 
evaluating risk including hazards, exposures, intended uses, and 
the impact to the economy and let those — these factors inform and 
guide our any regulatory action. I appreciate the witnesses being 
here today, look forward to listening to their testimony, thank you, 
and I yield back. 

Mr. Rush. The Chair recognizes the gentleman from New Jersey, 
Mr. Pallone for 2 minutes. 
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OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER- 
SEY 

Mr. Pallone. Thank you, Mr. Chairman. I do have to start out 
by responding to Mr. Whitfield’s comments. I like Mr. Whitfield a 
lot but I have to that on the one hand I was happy that he recog- 
nized the Democratic agenda of Make It in America. And he also 
indicated that he supports it. I was a little surprised because I 
think that many times Republican support of free trade bills, which 
we had a proliferation under President Bush, you know don’t seem 
to do much to protect American jobs, and I am often really not sure 
if the Republican leadership really cares about preserving jobs here 
anymore with all their free trade advocacy. But I know now that 
at least Mr. Whitfield at least supports our Make It in America 
agenda and I do appreciate that. 

I also wanted to thank you, Mr. Chairman for holding the hear- 
ing today on a very important subject and that is TSCA. The origi- 
nal TSCA law was enacted in ’76, and it is clear that this law had 
failed to sufficiently — failed to protect public health and our envi- 
ronment. It was supposed to allow the federal government to keep 
harmful chemicals out of Commerce, but provisions in the law have 
kept EPA from being able to collect the data necessary to even de- 
termine what chemicals are harmful. With over 80,000 chemicals 
in Commerce in the U.S., and roughly 700 new chemicals intro- 
duced every year, EPA has only been successful in regulating lim- 
ited use of five chemicals under the TSCA statute. And the provi- 
sions in this will place so much burden on the EPA they even run 
into trouble banning asbestos which we know is extremely haz- 
ardous to human beings. 

The problem stems from the burden being placed on the EPA to 
approve a chemical is unsafe when the agency does not have access 
to the data required to make that case. Reform is necessary and 
I commend the committee and the EPA for taking this issue seri- 
ously. I think that the legislation before us would make a big dif- 
ference. And I also wanted to mention that the EPA Administrator 
Lisa Jackson invited members of this Subcommittee to her office to 
personally discuss this issue last year. And it was nice to have the 
opportunity to sit down with her and talk about TSCA, because I 
know she is very concerned about it. Thank you, Mr. Chairman. 

Mr. Rush. The chair thanks the gentleman. The Chair now rec- 
ognizes Mr. Latta for 2 minutes. 

OPENING STATEMENT OF HON. ROBERT E. LATTA, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF OHIO 

Mr. Latta. Thank you, Mr. Chairman, Ranking Member Whit- 
field, thank you for conducting this hearing on The Toxic Chemi- 
cals Safety Act of 2010 which will have a significant impact on the 
Midwest. I represent the fifth District of Ohio which is the State’s 
largest agricultural and manufacturing district. As we are all too 
painfully aware, America’s manufacturing sector has been hard hit. 
In my district many farmers are dependent on these outside manu- 
facturing jobs to supplement their agricultural incomes. I strongly 
feel that we cannot pass the proposed legislation in its current 
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form since manufacturing and agriculture would be put at a great 
disadvantage against our overseas competitors. 

Congress needs to help businesses by encouraging job growth, 
helping to spur innovation, and retaining jobs in the United States. 
I have grave concerns that the EPA under its broad authority with- 
in this legislation would do more harm than good. American farm- 
ers and ranches provide hundreds of millions of people with the 
safest, most affordable, and most abundant food supply in the 
world. This is all done with less than two percent of Americans en- 
gaged in agriculture compared to 40 percent in 1900. This legisla- 
tion will lay claim to many chemicals and keep valuable food and 
commodities off the shelves from American families. 

Our American farmers and ranchers are the environmental stew- 
ards of this earth and they do everything in their power to protect 
it, their families, and their neighbors. This legislation will be ex- 
tremely disruptive and detrimental to AG production. As members 
of Congress we have an obligation to protect human health and the 
environment, however many can argue that this bill fails to accom- 
plish this instead will cost American jobs, lower the standard of liv- 
ing, and will empower our overseas competitors. 

Mr. Chairman, I look forward to today’s hearing and hearing 
from our witnesses. And I hope the Subcommittee keeps in mind 
that chemicals affect roughly 96 percent of our daily lives, and this 
bill will need to be thoroughly better. Thank you, Mr. Chairman, 
and I yield back. 

Mr. Rush. The Chair now recognizes the Chairman Emeritus of 
this small committee, my friend from Michigan, Mr. Dingell, for 5 
minutes. 

OPENING STATEMENT OF HON. JOHN D. DINGELL, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI- 
GAN 

Mr. Dingell. Mr. Chairman, I thank you for your courtesy, and 
I commend you for holding this hearing today. There is wide agree- 
ment and experience tells us that The Toxic Substances Control 
Act needs to be reformed. After 33 years it has been blatantly clear 
the law needs a thorough examination and reauthorization. We 
have heard about this from industry, from environmental groups, 
and from consumer advocacy organizations. Indeed EPA has not 
banned a single chemical under TSCA for nearly 20 years. 

Despite our best intentions back in 1976, TSCA is not working 
as we hoped that it would when it was enacted. We simply must 
be doing something in an effort to protect the public from exposure 
to harmful chemicals. This must be done by using sound and reli- 
able science as the basis. Further, I must bring up an important 
factor that all too often gets neglected: funding. As we work to re- 
authorize and revise TSCA, we must work to have an adequate and 
consistent stream of funding for the program. Without proper fund- 
ing we will not get results and will lead to a constant source of 
frustration for everyone involved including industry which des- 
perately needs certainty in order to compete in a global market- 
place. 

I am pleased that the committee has convened a series of stake- 
holder discussions. This is very important and it is important to 
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consumer advocates, environmental groups, and industry play a 
role as this process moves forward. I sincerely hope that the proc- 
ess continues and that stakeholders will continue to be consulted 
as we move forward. I would note that we are still at the beginning 
of this process and not at the end. And while I feel we must move 
with speed and expeditiousness, I want to point out that undue 
haste can result in serious problems. 

Mr. Chairman, we have our work cut out for us in reforming The 
Toxic Substances Control Act. We clearly need to protect the public, 
but we need to do so in a way that does not stifle innovation and 
that protects American manufacturing and industry, something 
that we have been hearing quite a bit about lately. The United 
States has at this time a very fragile economy and we cannot afford 
to lose any more jobs in this country than we have already lost. In 
fact we have to work to actually create jobs through legislation like 
this. 

This committee has a long and a proud history of taking on the 
most difficult legislative challenges and turning out good quality 
and not infrequently bi-partisan bills that have gone on to be both 
successful in terms of protecting people that we represent and pro- 
tecting their jobs and ffnancial security. I am hopeful that reform- 
ing The Toxic Substances Control Act could be another story of suc- 
cess by this committee. I look forward to hearing our witnesses and 
to working with you, Mr. Chairman and the Committee on this im- 
portant matter. I yield back the balance of my time. 

Mr. Rush. The Chair now recognizes the gentleman from Texas, 
my friend, Mr. Barton for 5 minutes, the Ranking Member of the 
Subcommittee. 

OPENING STATEMENT OF HON. JOE BARTON, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS 

Mr. Barton. Well, thank you. Chairman Rush. And I also want 
to thank Chairman Waxman, and former Chairman Dingell and of 
course our Ranking Member Mr. Whitfield on this Subcommittee 
for their excellent work so far on this subject and this Congress. 
I am going to submit my formal statement for the record and I am 
going to read a little bit from the Republican Memo on this hearing 
because I think it is by itself a fairly good opening statement. This 
is from the Republican memo on this hearing. It says on July the 
22nd, 2010, Chairman Waxman and Chairman Rush introduced 
legislation entitled The Toxic Chemical Safety Act. This legislation 
would dramatically rewrite Title I of the Toxic Substance Control 
Act or TSCA. 

This legislation is introduced following the circulation of discus- 
sion draft in April, followed by 10 listening sessions for various 
stakeholders to express their views on potential improvements to 
the technical and policy parts of the draft legislation. TSCA en- 
acted in 1976 gives the ERA authority to regulate the manufacture, 
processing, distribution, and commerce use and disposal of chem- 
ical substances and mixtures. For the purposes of this memo dis- 
cussion draft Title I which has the actual authorities related to ge- 
neric chemical regulation is the focus. Title I of TSCA is the only 
federal environmental law that explicitly gives EPA broad power to 
regulate domestic manufacturing. 
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In addition, Title I provides EPA authority to gather data on 
chemicals, review petitions for the use of new chemicals and take 
action against imminent threats to the environment and the public 
health. TSCA is a risk based statute that requires the EPA to regu- 
late against an unreasonable risk and to do so in the “least burden- 
some way. Interestingly section 6C of TSCA requires the EPA to 
use another environmental law besides TSCA if a risk of an intrud- 
ing human health or the environment could be eliminated or re- 
duced in a sufficient — to a sufficient extent by actions taken under 
another federal law.” 

Finally TSCA contains preemption provisions that do not allow 
states to establish testing and other requirements that conflict with 
existing federal laws. Mr. Chairman, TSCA has been referred to by 
the current EPA administrator as a model federal law. And yet the 
discussion draft that yourself and Chairman Waxman have intro- 
duced radically changes TSCA. It sets a safety standard that prob- 
ably could not be met. It changes the burden of proof; I mean it 
is 170 degrees in its change in direction from the current law 
which is in my opinion working well. 

So I want to commend you. Chairman Rush, and the full Com- 
mittee Chairman Mr. Waxman for the process. To your credit you 
have put your discussion draft out, you have listened to stake- 
holders, you have had meetings with myself, and Mr. Whitfield, 
and other Republicans, and you have indicated that you are not 
going to have a rush to judgment and no pun intended. Chairman 
Rush on this legislation. We have got an expert panel here today 
including the Administrator of the program at EPA. I suggest that 
we re-listen to them before we decided what to do. 

I think it is apparent given that today and tomorrow are the last 
two days we are going to be here before the middle of September, 
and when we get back in September we are not going to be in ses- 
sion hopefully more than two to three weeks before we break for 
the campaign for the election. It is very unlikely that we can — are 
going to do anything on TSCA unless we decide that you wanted 
to just do a straight, clean, reauthorization. Based on this discus- 
sion draft, that doesn’t appear to be our intention of our friends on 
the Majority. So this is a very important hearing, because it prob- 
ably sets the floor for discussion and act in this area in the next 
Congress. And with that, Mr. Chairman, I yield back. I do appre- 
ciate the hearing, and I do again appreciate the process of the — 
of listening, and discussing, and sharing that have been exhibited 
on this issue so far in this Congress. Thank you. Chairman Rush. 

[The prepared statement of Mr. Barton follows:] 
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Statement of the Honorable Joe Barton 
Legislative Hearing on H.R. 5820, the Tosic Chemicals Safety Act of 2010 
Subcommittee on Commerce, Trade, and Consumer Protection 
July 29, 2010 


Thank you, Mr. Chairman. 

I would like to commend you and Chairman Waxman for not rushing 
this bill through committee. And I appreciate that my staff was included 
in your meetings with stakeholders. But I think we must still explore the 
existing program and only then propose appropriate, workable solutions. 

I, of course, want our citizens protected from harmful exposure to 
chemicals. I also want to caution against accelerating the process now 
because we all know that a rush to regulate is likely to do more harm 
than good. We saw the unhappy consequences of haste with the toy bill, 
and that experience should stand as an example of why getting it done 
right is usually so much more important that getting it done right now. 

As drafted, this bill would have sweeping ramifications for our 
economy. By regulating all entities that make, process, sell, or dispose 
of anything with a chemical in it, including consumer goods, it directly 
impacts every business, every home and every person in America and 
shuffle every level of a nationwide manufacturing economy that was 
struggling even before the recession drove unemployment to nearly 10 
percent. 
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In fact, long before the discussion draft was introduced, the Bureau of 
Labor Statistics projected that, through 2018, the non-pharmaceutical 
side of the chemical industry would suffer a 1 3 percent decrease in 
wages and employment while every other industry of the U.S. economy 
combined was projected to increase by 1 1 percent. Environmental 
regulation and legislation were listed as a cause of this steep decline. I 
worry that this hill will only exacerbate this decline and without good 
justification. 

Let me be more specific about some of the reasons I am so troubled by 
this legislation. 

First, the testing requirements in the bill are so over the top that they 
remind me of the same mistakes made in the toy bill. The bill requires 
manufacturers and processors to submit so called “minimum data sets” 
to EPA on every chemical they make. It disregards whether EPA 
already has the information and it denies the ability to petition EPA if 
the requirements are unnecessary in the individual case. These 
provisions create bureaucracy for its own sake, waste taxpayer dollars, 
needlessly require animal testing, and divert the efforts of research labs 
from newer and greener products to handling compliance work, instead. 

Secondly, the current administrator of the EPA says the current program 
dealing with new chemicals is a model program. Yet, this hill overhauls 
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that model program and makes it harder instead of easier to get newer, 
safer products to consumers. 

Thirdly, the so-called safety standard is neither safe nor standard 
because it is so impractical. I am not sure what chemical or combination 
could ever meet the test of “reasonable certainty of no harm.” Presidents 
and hermits are that sheltered, but ordinary people sometimes need to 
cross the street. This standard was plucked from existing pesticide law 
that regulates poisons used on food. Most TSCA-regulated chemicals 
are not part of any person’s normal diet. 

Finally, the pre-emption provisions in the bill are just irresponsible. It 
incentivizes states to enact conflicting laws, which will only undermine 
the national marketplace and make products more expensive for 
everybody. 

Mr. Chairman, I think this bill is unworkable. I am open to being 
convinced otherwise by our witnesses, but that’s going to be a steep 
order. Americans don’t want unsafe chemicals. They also don’t want 
feckless regulations that kill their Jobs and make life harder. The federal 
government has a blind spot for how ordinary Americans live and knack 
for making it tougher on them through well-intentioned bills like this 
one. 


Thank you and I yield back. 
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Mr. Rush. The Chair thanks the Ranking Member and now rec- 
ognizes Mr. Green, gentleman from Texas for 2 minutes. 

OPENING STATEMENT OF HON. GENE GREEN, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS 

Mr. Green. Thank you Mr. Chairman for holding this hearing. 
I would like to welcome both our panels. I want to thank all the 
stakeholders for their participation in the process over the last few 
months. Your input is valuable to us and as we work towards re- 
forming TSCA. I also want to thank the Committee for considering 
the input in consideration as the bill was crafted. I hope this dia- 
logue will continue as the bill moves through the Committee proc- 
ess. 

In 1976 The Toxic Substance Control Act was written to ensure 
that human health and environment effects on — of chemical sub- 
stance were identified and properly controlled prior to placing these 
materials in Commerce. However, since then recognition that the 
bill needs to be updated to give the ERA the necessary authority 
to oversee and regulate chemicals that are hazardous to human 
health and the environment has only grown to the point that EPA 
is no longer seen as an effective regulator of consumer products. 
This need to regulate has been reco^ized by industry participants 
as well as consumer, labor, and environmental advocates alike. So 
while it is broadly recognized that changes need to be made in 
TSCA, there remains to be some disagreement over the scope of 
these changes, and I look forward to hearing from our witnesses 
today on their thoughts on the bill before us. 

While I appreciate the Committee’s work on this bill, I do have 
some concerns about changes made in the new chemicals program 
and whether the timelines included in the bill for the EPA to com- 
plete their work on reviewing existing chemicals are realistic from 
a time and personnel perspective. I believe it is important that 
TSCA reform protects consumers, workers, and the environment 
while encouraging innovation and ensuring a workable regulatory 
program. As we move forward I steep that balance in these objec- 
tions with the end result that is beneficial for both the environ- 
ment consumers and businesses, and I look forward to working 
with our Chairman and our Ranking Member. And again thank 
you, and I yield back my time. 

Mr. Rush. The Chair now recognizes Dr. Gingrey for 2 minutes. 

OPENING STATEMENT OF HON. PHIL GINGREY, A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA 

Mr. Gingrey. Mr. Chairman, thank you. I have got a written 
statement and I would like to submit it for the record. I may para- 
phrase some of it, but the distinguished Chairman Emeritus re- 
marks are basically the way I feel about this reauthorization of 
TSCA. It is necessary. I feel sure that it is necessary. It has been 
a long time since the law was basically passed back in 1976. And 
certainly we don’t want to expose the public to harmful chemicals; 
Not one of the 84,000 under the jurisdiction of TSCA. But when I 
read some of these testimonies, I haven’t read every word of every 
testimony, of course you always bring up what the harmful effects 
are on the children. 
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Now I am a physician and indeed an OB-GYN physician. I have 
delivered 5,200 children, babies, and I am concerned about them. 
Of course I am concerned about everybody, but I think there is a 
great risk here of getting to the point where we literally scare the 
bejesus out everybody. In fact I was reading one of the testimonies, 
I don’t think I — well, I can find it. I was — go real quickly to page 
one and we are going to hear from Mr. Owens, but in the second 
paragraph the last sentence it says and maybe this is just a typo, 
the time has come to bring TSCA into the 21st century and give 
the American people the protection from harmful chemicals they 
expect. So they expect harm from the chemicals? That probably 
should have read the American people the protection they expect 
from harmful chemicals. So you know I have some real concerns 
about overshooting here. I think I went into — went to Georgia Tech 
as a co-op student back in 1960, and I said I am going to major 
in chemistry because I love that ad that DuPont had: Better things 
for better living through chemistry. And so you know, it is good to 
regulate and make — protect people and everything, but let us not 
throw the baby out with the bathwater here. And I really do look 
forward to your testimony. Mr. Chairman, I yield back. 

[The prepared statement of Mr. Gingrey follows:] 
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Rep. Phil Gingrey 

Opening Statement for Hearing on H.R. 5820 - TSCA Overhaul 
Commerce, Trade, and Consumer Protection Subcommittee 

July 29, 2010 

Mr. Chairman, thank you for calling today’s hearing 
on H.R. 5820 - the Toxic Chemicals Safety Act of 
2010. This legislative hearing is on the legislation 
that will overhaul the Toxic Substances Control Act 
of 1976. 


Under current policy, TSCA directs the 
Environmental Protection Agency to regulate all 
phases of the manufacturing of chemicals and 
identify unreasonable risk of injury from new or 
existing chemicals. In regulating these chemicals. 
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TSCA directs the EPA to use the “least burdensome 
option” to reduce the risk of harm while balancing 
the benefits provided by the chemical. As a risk- 
based law, TSCA relies on the presence of sound 
science from both the chemical producers and the 
EPA in order to properly implement this law. 

Mr. Chairman, the legislation that we have before 
us today will fundamentally change our current 
system to one that is hazard-based. I would like to 
remind my colleagues that the use of chemicals 
impacts 96% of everything in the stream of 
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commerce, which means that this legislation will 
impact nearly everything on the market from raw 
material to retail. 

As we all know, Article I, Section 8 of the 
Constitution calls on Congress to regulate 
commerce. One of my biggest fears regarding H.R. 
5820 is that because 96% of commerce is directly 
impacted by the chemical industry in some way, we 
will now be asking EPA to - for all practical 
purposes - control commerce. 
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Furthermore Mr. Chairman, H.R. 5820 will only 
grow the size of the federal government and 
substantially increase compliance costs for 
companies during production. Unfortunately, there 
are some things that the Majority will not tell you 
about this legislation. 

The most important is that these compliance costs 
will either be passed along to consumers or will 
force small to mid-sized companies to shut their 
doors - shedding even more jobs in this country 
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when we have 9.5% unemployment and 16 million 
people out of work. 

Mr. Chairman, I believe that this is dangerous 
legislation before us today, and I ask that each 
member of the Subcommittee listen and learn about 
how this legislation will negatively impact our 
economy as a whole. 

I yield back. 
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Mr. Rush. The gentlewoman from Colorado, Ms. DeGette is rec- 
ognized for 2 minutes. 

OPENING STATEMENT OF HON. DIANA DeGETTE, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO- 
RADO 

Ms. DeGette. Thank you very much, Mr. Chairman. I think we 
should put this into perspective. We have 80,000 chemicals present 
in Commerce today and many Americans assume that these poten- 
tially toxic substances are heavily regulated and are therefore safe. 
But somehow, only 200 of the 80,000 chemicals have been required 
to undergo EPA mandated testing. Only five are currently under 
EPA restrictions. And even more alarming is that American babies 
even before they are born are exposed to more than 350 industrial 
chemicals, pesticides, and pollutants, most of which are subject to 
little or no regulation. Now the reason why we have this situation 
is because TSCA is just frankly inadequate and outdated. 

When this law was first put into effect in 1976 it was a ground- 
breaking piece of legislation that took steps to limit the country’s 
exposure to harmful chemicals and toxins. But despite its initial 
success, TSCA failed to anticipate the scientific and technological 
developments of the next 30 years that would result in unprece- 
dented numbers of chemicals. This updated legislation has a lot of 
good benefits. It vastly improves our ability to monitor commercial 
chemicals, it has strong disclosure requirements, and equally im- 
portantly it doesn’t stop at regulation of current chemicals, but also 
inspires innovation with incentives to encourage the development 
of new, safer chemical alternatives. And it is our hope that many 
of the companies that currently rely on potentially harmful and 
toxic chemicals will look at the feasibility of safer options. 

So Chairman, I am proud to be an original co-sponsor of this leg- 
islation. It was developed with input from everybody and I think 
the resulting Act will better equip our regulatory agencies to fight 
the dangers. I commend you, I commend the committee staff, and 
I hope that our friends on the other side of the aisle will work with 
us as we move forward on it. 

Mr. Rush. The gentleman from Louisiana, Mr. Scalise is recog- 
nized for 2 minutes. 

OPENING STATEMENT OF HON. STEVE SCALISE, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF LOU- 
ISIANA 

Mr. Scalise. Thank you, Mr. Chairman for having today’s hear- 
ing on The Toxic Chemical Safety Act, a bill that would dramati- 
cally change chemical regulation in the United States, and severely 
impact every sector of our economy particularly places like my 
home State of Louisiana that are so dependent on the chemical in- 
dustry. Mr. Chairman, Louisiana rates second in the nation in total 
chemical industry value output and we are the ninth largest em- 
ployer of chemical industry workers in the country. 

In addition there are more than 100 major chemical plants lo- 
cated in my state not to mention the many petrachemical refiners, 
chemical processors, distributors, exporters, and retailers that all 
work in Louisiana and provide thousands of quality high paying 
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jobs. Simply put the chemical and petrachemical industries are the 
very backbone of our state’s economy and the future in economic 
well being would be threatened if H.R. 5820 were to become law 
in its present form. I have very serious concerns about the legisla- 
tion and the consequences it would have for our chemical industry. 
First, the scope of the legislation is extremely broad. EPA would 
be given unprecedented new authority to regulate chemical sub- 
stances, mixtures, and articles and the bill would require a min- 
imum data set for every chemical and mixture distributed in Com- 
merce. And every chemical and mixture will be subjected to scores 
of job killing new regulations. No one in the supply chain would go 
untouched. 

The scope of this legislation also brings its workability in to 
question. I believe the EPA’s resources will be overwhelmed and 
the chemical industry will be overburdened with the tracking and 
reporting requirements under the bill. It piles up massive regu- 
latory burdens on the chemical industry and it gives powers to the 
EPA that will not be able to accomplish, which will disrupt Com- 
merce and put the industry and EPA into a never-ending loop of 
review. Another serious concern I have is the bill’s treatment of 
confidential business information. The chemical makeup of com- 
mercial chemicals and mixture components will he compromised 
meaning that crucial trade secrets and intellectual property will be 
lost. Why would a chemical manufacturer or processor try to de- 
velop new chemicals or seek new innovative mixtures in America 
when their work will be made available to their competitors if they 
make it here rather than a foreign country? 

And finally, Mr. Chairman, this legislation removes the current 
TSCA requirement that EPA analyze a new regulations effects on 
employment. This is proof that the proponents of this legislation 
know how damaging this bill will be to jobs in the chemical indus- 
try, and it flies in the face of claims by this Administration, and 
the liberals running Congress that their focused on jobs. And really 
I guess the proponents of this legislation don’t want the EPA to 
look at the impacts of jobs when the bill gives the EPA the author- 
ity to shut down businesses and plants. It doesn’t take a Ph.D. in 
economics to understand the impact there. Those actions will de- 
stroy jobs. This legislation will cause serious harm to the chemical 
industry and put thousands of hard working Americans out of 
work. While I am for ensuring that safe chemicals are being manu- 
factured and used in Commerce we must create — we must not cre- 
ate new federal powers that will defer innovation, destroy Amer- 
ican competitives, and kill jobs. Thank you, I yield back. 

Mr. Rush. The Chair now recognizes the gentleman from Texas, 
Mr. Gonzales for 2 minutes. The gentlelady from Florida Ms. Cas- 
tor is recognized for 2 minutes. 

OPENING STATEMENT OF HON. KATHY CASTOR, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA 

Ms. Castor. Good morning and thank you. Chairman Rush very 
much for this hearing and all of your leadership during this session 
of Congress on TSCA reform including H.R. 5820 The Toxic Chem- 
ical Safety Act which I am proud to be an original co-sponsor. You 
know toxic, or comprehensive TSCA reform has now been put off 
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for a generation, an entire generation. But we have an opportunity 
now to confront the threats with toxic chemicals posed to the public 
health, and to our families, and to your communities. I mean it was 
1976 when The Toxic Substances Control Act was passed and there 
were already more than 60,000 chemicals in production in the 
United States. And we knew very little about the health and envi- 
ronmental impacts. Unfortunately TSCA proved to be very weak 
and inadequate. EPA required testing on a mere 200 chemicals de- 
spite the years of solid science that has shown that many, many 
more are highly toxic. Even more concerning the EPA regulates 
just five of the more than 80,000 that are now in circulation. We 
can do so much better. This is the United States of America. We 
have the science; we have the experts. A particular concern are the 
consistent biocumulative toxic chemicals — these PVTs pose an es- 
pecially worrisome threat to our communities because they build 
up in the food chain, and the human body, and they linger for 
years, and because they increase the risk of breast cancer, and 
brain cancer, autism, asthma, reproductive disorders, and birth de- 
fects. The good news is that we are now the threshold to make real 
progress. We have terrific experts here today. We have dedicated 
colleagues throughout the halls of Congress and professional staff, 
and all of you that are ready to help us modernize chemical regula- 
tion. After — so after 34 long years it is time to take action starting 
with the worst offenders including PVTs. It is time to alter the bur- 
den of proof, move away from the research and delay strategy that 
has done a lot of harm to consumers and families. There is so much 
at stake for the public health, and our families, and consumers 
across America, so I am hopeful that we are going to make 
progress. Thank you and I yield back. 

Mr. Rush. The chair now recognizes the gentleman from Penn- 
sylvania, Mr. Murphy for 2 minutes. 

OPENING STATEMENT OF HON. TIM MURPHY, A REPRESENTA- 
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN- 
SYLVANIA 

Mr. Murphy of Pennsylvania. Thank you, Mr. Chairman. The 
Toxic Substance Control Act of 1976 is in need of critical updates. 
Since it was written, thousands of more chemicals have been in- 
vented; many have substantially improved public health and pro- 
longed life. Vehicles made lighter and safer, building materials 
stronger and safer, medical devices and material coatings that are 
more useful, reduce rejection by the body, improve medication ef- 
fectiveness, and reduce infection of risk. Farms are more productive 
and for all these we are thankful for the scientific inventions. 

On the other hand there have also been new chemicals associ- 
ated with harm and public health. Further substances previously 
thought safe were later deemed unsafe after years of research or 
after new technologies were developed to test substances. New 
technologies not available at the time the product was invented. In 
1899, Charles Duell, the then Commissioner of the U.S. Patent Of- 
fice declared “everything that can be invented has been invented.” 
Well we recognize now how out of step he was, but we are at risk 
of applying and codifying a similar standard today. If we were to 
apply a far reaching standard that says “ensures for all intended 
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uses with regard to public health that there is a reasonable cer- 
tainty that no harm will result” I fear this standard must assume 
that every test that can be invented has been invented, that every 
outcome that can be anticipated has been anticipated, that every 
long term cumulative effect of everything has been measured in 
every way thinkable and not yet thinkable. This legislation as- 
sumes that the EPA is capable of doing these things but assumes — 
excuse me the EPA is incapable of doing all these things, but it as- 
sumes all private industry is capable of meeting this standard. 
Rather it assumes a standard of “We can’t tell you exactly what it 
is, and we can’t do it ourselves, but you’re responsible for knowing 
what we meant now and the future with the tools you don’t have.” 
Now I will support standards which say we must work with indus- 
try, not abdicate the EPA’s or the FDA’s or anybody else’s role in 
independently assessing product safety. But it is difficult to have 
a standard applied that no one can quite define but we say we 
want you to assume all risk. If we are apply and zero risk standard 
legislation we would pass no bills. I hope that this Committee will 
continue work on this very, very important issue to move forward 
on public health, but let us not immobilize our systems and stand- 
ards, and let us help promote further inventions in the scientific 
community. Thank you. 

Mr. Rush. The gentleman from Illinois will pass, the Vice Chair- 
man of the Subcommittee. Ms. Schakowsky is recognized for 2 min- 
utes. 

OPENING STATEMENT OF HON. JANICE D. SCHAKOWSKY, A 

REPRESENTATIVE IN CONGRESS FROM THE STATE OF ILLI- 
NOIS 

Ms. Schakowsky. Thank you, Mr. Chairman. I want to take just 
a different perspective on Mr. Owen’s statement that my good 
friend Mr. Gingrey pointed out in the testimony that the time has 
come to bring TSCA into the 21st Century and give American peo- 
ple the protection from harmful chemicals they expect. I want to 
use as case in point the issue of asbestos. Eight thousand Ameri- 
cans die each year from complications associated with exposure to 
asbestos. In 1989, the Environmental Protection Agency attempted 
to use TSCA to issue a rule to ban the use of asbestos citing the 
strong evidence of hundreds of studies that conclusively found that 
asbestos was extremely hazardous to workers and the public as a 
whole. And despite the overwhelming evidence the U.S. Court of 
Appeals reversed that decision saying that the EPA had not ful- 
filled the necessary burden of proof under TSCA. In Mr. Owen’s 
testimony he cites the inability of EPA to phase out the use of as- 
bestos in products despite the “unanimous scientific opinion about 
the risk” as an example of TSCA’s ineffectiveness. Now I would ac- 
tually like to see, there is a process that would allow asbestos to 
be phased out. I would like it actually to go even faster and to 
allow the EPA to have the authority to immediately ban the most 
highly toxic substances like asbestos that including long lasting 
chemicals known as persistent bioaccumulative toxic pollutants 
(PBT’s) that build up in the food chain to levels that are harmful 
to human health and cause environmental harm. But certainly we 
want to empower the EPA to do the — to be able to remove from the 
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environment those things that we know are killing people. And 
right now that is not even the possibility. So I am glad that we are 
doing this. I highly support, heartily support the bill. I am a co- 
sponsor, and I yield back. 

Mr. Rush. The Chair recognizes Mr. Space for 2 minutes. 

OPENING STATEMENT OF HON. ZACHARY T. SPACE, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF OHIO 

Mr. Space. Thank you, Mr. Chairman. I would like to thank you 
and Ranking Member Whitfield for holding today’s hearing on 
TSCA reform legislation. I am encouraged that we have made some 
significant process on this priority and I am especially pleased that 
you and your staff engage in lengthy stakeholder process following 
the creation of a draft bill and prior to introducing the legislation 
that is before us today. 

All of us want to see TSCA modernized because we agree that 
our current regulatory framework is broken. Indeed even the in- 
dustry itself has made that explicit acknowledgement. All of us 
strive for safe communities and livable environments. And during 
this time of economic down turn part of creating a livable environ- 
ment is ensuring that we are maintaining jobs and the American 
industries that support them. I think it is important to understand 
that there is — this is not a black and white situation here. It is a 
very grey area and finding that balance is critical to our success 
as a legislature in dealing with an issue which is admittedly one 
of grave concern to a lot of people. I look forward to working with 
you, Mr. Chairman, and members on both sides of the aisle as we 
piece together legislation that protects both the health of our fami- 
lies, and the jobs that provide for them. And I happen to be one 
who thinks that we can do so in an effective fashion with regards 
to both concerns. And with that, Mr. Chairman I yield back. 

Mr. Rush. The Chair now recognizes the gentlelady from Ohio, 
Ms. Sutton for 2 minutes. 

Ms. Sutton. Thank you, Mr. Chairman. And thank you very 
much for holding this very important hearing. I am going to submit 
my statement for the record, but this is a critical issue and I look 
forward to hearing what the witnesses have to say about how we 
might be able to strengthen and perfect this bill going forward. 
Thank you, I yield back. 

[The prepared statement of Ms. Sutton was unavailable at the 
time of printing.] 

Mr. Rush. This hearing now will entertain a unanimous consent 
request that Mr. Tim Murphy from Connecticut — Christopher, I am 
sorry, Mr. Christopher Murphy from Connecticut be allowed to sit 
with the panel for the purposes of questioning the witnesses, and 
to make some introductory remarks to one of his former constitu- 
ents and colleagues Dr. Mitchell. Hearing no objections, so ordered. 
Mr. Murphy, you will be allowed to participate in the questioning 
of the witnesses. Now it is my privilege and honor to introduce our 
five panelists who have sat by very patiently while the members 
address their opening statements. And I want to introduce the 
panel now. To my left we have Mr. Steve Owens who is the Assist- 
ant Administrator of the Office of Chemical and — Chemical Safety 
and Pollution Prevention for the EPA. Next to Mr. Owens is Dr. 
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Richard Denison. He is a Senior Scientist for the Environmental 
Defense Fund. And next to Dr. Denison is our former colleague and 
outstanding member of Congress and he now is the President and 
Chief Executive Officer of the American Chemistry Council, Mr. 
Cal Dooley. And next to Mr. Dooley is Mr. Ken Cook who is the 
President of the Environmental Working Group. And seated next 
to Mr. Cook is Mr. Howard Williams the Vice President of Con- 
struction Specialties, Incorporated of Muncy, Pennsylvania. And 
seated next to Mr. Williams is Dr. Mark Mitchell, the president of 
the Connecticut Coalition for Environmental Justice. And seated 
next to Dr. Mitchell is Ms. Beth Bosley. She is the Managing Direc- 
tor of Boron Specialties, LAC — LLC of Valencia, Pennsylvania. And 
she is testifying on behalf of The Society of Chemical Manufactur- 
ers and their Affiliates. And so again welcome to each and every 
one of you. And it is the practice of this Subcommittee to swear in 
the witnesses so I will ask if you would please stand and raise your 
right hand. 

[Witnesses sworn.] 

Mr. Rush. Please be seated. Let the record reflect that the wit- 
nesses have all answered in the affirmative. Now the Chair recog- 
nizes the witness Mr. Owens for 5 minutes. 

TESTIMONY OF STEVE OWENS, ASSISTANT ADMINISTRATOR, 
OFFICE OF CHEMICAL SAFETY AND POLLUTION PREVEN- 
TION, ENVIRONMENTAL PROTECTION AGENCY; RICHARD 
DENISON, SENIOR SCIENTIST, ENVIRONMENTAL DEFENSE 
FUND; CAL DOOLEY, PRESIDENT AND CHIEF EXECUTIVE OF- 
FICER, AMERICAN CHEMISTRY COUNCIL; KEN COOK, PRESI- 
DENT, ENVIRONMENTAL WORKING GROUP; HOWARD WIL- 
LIAMS, VICE PRESIDENT, CONSTRUCTION SPECIALTIES, IN- 
CORPORATED; MARK MITCHELL, PRESIDENT, CONNECTICUT 
COALITION FOR ENVIRONMENTAL JUSTICE; AND BETH 
BOSLEY, MANAGING DIRECTOR, BORON SPECIALTIES, LLC, 
SOCIETY OF CHEMICAL MANUFACTURERS AND AFFILIATES 

TESTIMONY OF STEVE OWENS 

Mr. Owens. Good morning. Chairman Rush, Vice Chair Scha- 
kowsky. Ranking Member Whitfield, Chairman Emeritus Dingell 
and other members of this Subcommittee and the full Committee, 
thank you for the opportunity to be with you today to discuss mod- 
ernizing The Toxic Substances Control Act or TSCA as it is com- 
monly known. The outside — I am sorry, Mr. Chairman, can you 
hear me now? Is that better? Sitting here at the little boys table, 
so I got to sprite you up a little bit more. So but at the outset, Mr. 
Chairman, I want to thank you and Chairman Emeritus Dingell, 
and other members of this Subcommittee for the tremendous lead- 
ership you have shown on this very important issue. As EPA Ad- 
ministrator Lisa Jackson has said on many occasions the public ex- 
pects the government to provide assurances the chemicals have 
been assessed with the best available science and that unaccept- 
able risk has been eliminated. Restoring confidence in our chemical 
management system is a priority for EPA and this Administration. 
TSCA regulates chemicals manufactured and used in this country. 
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And while TSCA was an important step when it was first passed 
in 1976 it is the only major environmental statute that has not 
been reauthorized since its passage. TSCA is clearly showing its 
age and its limitations. Over the last 34 years TSCA has proven 
inadequate for providing the protection against chemical risks that 
the public rightfully expects. Unlike the laws applicable to drugs 
and pesticides, TSCA does not have a mandatory program by which 
EPA must review the safety of chemicals. In addition, TSCA places 
legal and procedural requirements on EPA’s ability to request the 
generation and submission of health and environmental data on 
chemicals. 

When TSCA was enacted in 1976, it grandfathered in without 
any evaluation whatsoever the more than 60,000 chemicals that ex- 
isted at that time. More than 24,000 additional chemicals have 
been produced since then with the result that EPA’s TSCA inven- 
tory now lists more than 84,000 chemicals. Very few of which have 
actually been studied by EPA for their risks to families and chil- 
dren. Indeed TSCA does not provide EPA adequate authority to re- 
evaluate existing chemicals as new concerns arise or as science has 
updated. And it does not give EPA full authority to require chemi- 
cals to produce toxicity data. As a result, in the 34 years since 
TSCA was passed, EPA has been able to require testing on only 
around 200 of the more than 84,000 chemicals now listed on the 
TSCA inventory as several members of the Subcommittee have 
noted. It has also been difficult for EPA to take action to limit or 
ban chemicals found to cause unreasonable risk to human health 
or the environment. Even if EPA has substantial data and wants 
to protect the public against known risks, the law creates obstacles 
to quick and effective regulatory action. For example as Vice Chair 
Schakowsky and other members of this Committee, in 1989 after 
years of study and nearly unanimous scientific opinion EPA issued 
a rule phasing out most uses of asbestos in products, and yet a 
Federal Court overturned most of this action because the rule had 
failed to comply with the requirements of TSCA. In fact, since 1976 
only five chemicals have been successfully regulated under TSCA’s 
authority to ban chemicals. 

The problems with TSCA are so significant that the Govern- 
mental Accountability Office has put the law on its high risk list 
of items needing attention. Today advances in toxicology and ana- 
lytical chemistry are revealing new pathways of exposure. There 
are subtle and troubling effects of many chemicals on hormone sys- 
tems, human reproduction, intellectual development, and cognition 
particularly in young children. It is clear that TSCA must be up- 
dated and strengthened if EPA is to properly do its job of pro- 
tecting public health and the environment. 

Last September Administrator Jackson announced a set of prin- 
ciples on behalf of the Obama Administration to help fix TSCA. 
First, chemicals should be reviewed against safety standards that 
are based on sound science and reflect risk based criteria protective 
of human health and the environment. Second, responsibility for 
providing adequate health and safety information should rest on 
industry and EPA should have the necessary tools to quickly and 
efficiently require testing or attain other information from manu- 
facturers relevant to determining the safety of chemicals without 
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the delays and obstacles currently in place, and without excessive 
claims of confidentiality. Third, EPA should have clear authority to 
take risk management actions when chemicals do not meet the 
safety standard with flexibility to take into account a range of con- 
siderations. Fourth, EPA should have clear authority to set prior- 
ities for conducting safety review. Fifth, we must encourage innova- 
tion in green chemistry, and support strategies that will lead to 
safer and more sustainable chemicals and processes. And finally, 
implementation of the law as Chairman Emeritus Dingell pointed 
out should be adequately and consistently funded in order to meet 
the goal of assuring the safety of chemicals and to maintain public 
confidence that EPA is meeting that goal. 

Manufacturers of chemicals should support the costs of Agency 
implementation including the review of information provided by 
manufacturers. Mr. Chairman, a time has come to bring TSCA into 
the 21st century and the legislation you have introduced is a big 
step toward doing just that. Administrator Jackson and I look for- 
ward to working with you, other members of this Subcommittee, 
and members of Congress on this very important issue. And I will 
be happy to answer any questions you might have. 

[The prepared statement of Mr. Owens follows:] 
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Office of Chemical Safety and Pollution Prevention 
U.S. Environmental Protection Agency 
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Subcommittee on Commerce, Trade, and Consumer Protection 
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Good morning Chairman Rush, Ranking Member Whitfield, and Members of the 
Subcommittee. Thank you for the opportunity to address the Committee today on the 
reform of chemicals management in the United States and the newly introduced Toxic 
Chemicals Safety Act of 2010. Ensuring chemical safety in a rapidly changing world, 
restoring public confidence that EPA is protecting the American people, and promoting our 
global leadership in chemicals management are top priorities for EPA and our 
Administrator, Lisa Jackson. 


Chairman Rush, I want to thank you. Chairman Waxman, as well as members of this 
Subcommittee for your leadership on this very important issue and your efforts to bring 
about comprehensive reform of the Toxic Substances Control Act (TSCA). The time has 
come to bring TSCA into the 21*' Century and give the American people the protection from 
harmful chemicals they expect. 

Although chemicals are found in virtually everything in our country, there are still significant 
scientific gaps in our knowledge regarding many chemicals. That's why, increasingly, the 
public are demanding that the government provide an assurance about the longterm safety 
of these chemicals. 

The Toxic Substances Control Act (TSCA), which was enacted in 1976, gives EPA jurisdiction 
over chemicals produced and used in the United States. TSCA is the only major 
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environmental statute that has not been reauthorized. The TSCA Inventory currently 
contains over 84,000 chemicals, few of which have been studied for their risks to children. 
Unlike the laws applicable to drugs and pesticides, TSCA does not have a mandatory 
program where EPA must conduct a review to determine the safety of existing chemicals, 
in addition, TSCA places legal and procedural requirements on EPA before the Agency can 
request the generation and submission of health and environmental effects data on existing 
chemicals. 

TSCA was an important step forward at the time. But over the years, not only has TSCA 
fallen behind the industry it is intended to regulate, it has also proven an inadequate tool 
for providing the protection against chemical risks that the public rightfully expects. 

Mr. Chairman, the bill recently introduced by you and Chairman Waxman represents an 
important step toward providing greater protection for the health and safety of the 
American people, particularly our children. 

When TSCA was enacted, it grandfathered in, without any evaluation, all chemicals in 
commerce that existed in 1976. Further compounding this problem, the statute never 
provided adequate authority for EPA to reevaluate existing chemicals as new concerns 
arose or science was updated, and failed to grant EPA full and complete authority to compel 
companies to provide toxicity data. As a result, in the 34 years since TSCA was passed, EPA 
has only been able to require testing on around 200 of the 84,000 chemicals listed on the 
TSCA Inventory. To date, only five of these chemicals have been regulated under TSCA's 
ban authority. 

It has also proven difficult in some cases to take action to limit or ban chemicals found to 
cause unreasonable risks to human health or the environment. Even if EPA has substantial 
data and wants to protect the public against known risks, the law creates obstacles to quick 
and effective regulatory action. For example, in 1989, after years of study and nearly 
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unanimous scientific opinion about the risk, EPA issued a rule phasing out most uses of 
asbestos in products. Yet, a federal court overturned most of this action because the rule 
had failed to comply with the requirements of TSCA. 

Today, advances in toxicology and analytical chemistry are revealing new pathways of 
exposure. There are subtle and troubling effects of many chemicals on hormone systems, 
human reproduction, intellectual development and cognition, particularly in young children. 
It is clear that in order to properly protect public health and the environment, TSCA must be 
updated and strengthened, including providing the appropriate tools to protect the 
American people from exposure to harmful chemicals. 

The principles that Administrator announced last September presented Administration 
goals for updating TSCA that would enable EPA to expeditiously target chemicals of concern 
and promptly assess and regulate new and existing chemicals. 

Let me highlight those principles; 

First, chemicals should be reviewed against safety standards that are based on sound 
science and reflect risk-based criteria protective of human heaith and the environment. 

EPA should have the clear authority to establish safety standards based on risk assessments, 
while recognizing the need to assess and manage risk in the face of uncertainty. 

Second, the responsibility for providing adequate health and safety information should rest 
on industry. Manufacturers must develop and submit the hazard, use, and exposure data 
demonstrating that new and existing chemicals are safe. If industry doesn't provide the 
information, EPA should have the necessary tools to quickly and efficiently require testing, 
or obtain other information from manufacturers that are relevant to determining the safety 
of chemicals, without the delays and obstacles currently in place, or excessive claims of 
confidential business information. 
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Third, EPA should have clear authority to take risk management actions when chemicals do not 
meet the safety standard, with flexibility to take into account a range of considerations, including 
children's health, economic costs, social benefits, and equity concerns. Both EPA and industry 
must include special consideration for exposures and effects on groups with higher 
vulnerabilities - particularly children. For example, children ingest chemicals at a higher 
ratio relative to their body weight than adults, and are more susceptible to long-term 
damage and developmental problems. 

Fourth, EPA should have clear authority to set priorities for conducting safety reviews. In all 
cases, EPA and chemical producers must act on priority chemicals in a timely manner, with 
firm deadlines to maintain accountability. This will not only assure prompt protection of 
health and the environment, but provide business with the certainly that it needs for 
planning and investment. 

Fifth, we must encourage innovation in green chemistry, and support research, education, 
recognition, and other strategies that will lead us down the road to safer and more 
sustainable chemicals and processes. All of this must happen with the utmost transparency 
and concern for the public's right to know. 

Finally, implementation of the law should be adequately and consistently funded, in order 
to meet the goal of assuring the safety of chemicals, and to maintain public confidence that 
EPA is meeting that goal. To that end, manufacturers of chemicals should support the costs 
of Agency implementation, including the review of information provided by manufacturers. 

Mr. Chairman, the bill recently introduced by you and Chairman Waxman takes a step 
towards the vision embodied in these principles. This legislation would require that all 
chemicals be reviewed against a safety standard that appears to be based on sound science 
and reflects risk-based criteria protective of human health and the environment. It would 
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squarely place the burden on industry to provide data to demonstrate that chemicals are 
safe. It would give EPAsignificantly greater authority to require any data necessary to 
assess the safety of chemicals and to quickly take action on chemicals which cause harm. 
The substantial increase in information available on toxic chemicals would vastly improve 
the understanding of chemical risks and greatly enable government and the public to make 
better informed decisions about the chemicals that are in the products we use daily. These 
key elements represent a significant change in the approach the U.S. has historically taken 
in regulating chemicals, and if enacted, would substantially update and modernize TSCA. 

Further, this legislation addresses a number of other areas the Administration believes are 
important in modernizing this nation's chemicals management efforts, such as encouraging 
the development and use of green chemistry and adoption of safer alternatives. It would 
set reasonable limits on confidentiality claims while allowing the sharing of critical data - 
with appropriate safeguards -- with state governments also regulating chemicals. And clear 
authority is given to assess fees to support the operation of an improved chemicals 
management program. 

Mr. Chairman, your efforts to engage stakeholders have allowed a wide range of parties to 
raise issues and identify areas where there is agreement as well as matters for further 
debate. We look forward to working with you and this Committee as you move forward 
with this important legislation. 

The time has come to bring TSCA into the 21** Century. I would be happy to answer any 
questions you may have. 
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Mr. Rush. The Chair recognizes Dr. Denison for 5 minutes. 

TESTIMONY OF RICHARD DENISON 

Mr. Denison. Thank you very much. Over the last decade a wide 
array of concerns has called into question the safety of the thou- 
sands of chemicals that we encounter in our everyday lives. Let me 
just mention a few of these, many more of which are in my written 
statement. Lead began showing up in a host of children’s products 
finally leading Congress to impose a ban only to have another toxic 
heavy metal cadmium immediately take its place. PBT chemicals 
that several members of the Subcommittee have already mentioned 
this morning that we were told we would never be exposed to are 
now routinely found in the dust in our homes, in our environment, 
and even in the bodies of people living in the most remote parts 
of the globe. EPA cannot tell us with any accuracy how many 
chemicals are actually in Commerce today. And it is forced to per- 
form Google searches to find out how chemicals like the hormone- 
disrupting bishpenol A are actually used because it lacks adequate 
authority to require reporting of chemical production and use. 
Eighty-five percent of new chemical notices received by EPA have 
no health data whatsoever because unlike every other developed 
country in the world, the U.S. lacks a requirement that companies 
submit a minimum data set when they notify EPA of the new 
chemical. EPA does require testing occasionally but only in a few 
percent of cases. These problems, Mr. Chairman can be directly at- 
tributed to the failures of The Toxic Substances Control Act. Hap- 
pily H.R. 5820 would largely or completely ameliorate these prob- 
lems. It provides a comprehensive systematic solution to a set of 
problems that we have addressed if at all through a reactive piece- 
meal approach. H.R. 5820 will help to protect our health and our 
environment while also encouraging innovation, insuring the use of 
the best and latest science, and meeting the needs of the market 
and consumers for better information. Let me touch briefly on 
these three. 

First, it will encourage innovation and protect American jobs. It 
will allow safer, new chemicals, or those serving critical uses to 
enter the market without a safety determination and provide ready 
market access to innovative greener chemicals. It will level the 
playing field between new and existing chemicals for the first time 
requiring existing chemicals to meet a safety standard and by rais- 
ing overall U.S. standards it will help U.S. companies compete in 
a global economy for customers are demanding safer chemicals and 
products. 

Second, H.R. 5820 will be informed by the latest science. It will 
spur more effective and efficient testing methods that also reduce 
cost and the use of animals. It will adopt the same tried and true 
risk based safety standard that Congress enacted with over- 
whelming bi-partisan support 14 years ago in the Food Quality 
Protection Act. And it takes the common sense approach of assess- 
ing the aggregate of exposure to different uses of a chemical and 
to protect the most vulnerable among us. It incorporates the rec- 
ommendations of the National Academy of Sciences and calls on 
EPA to frequently update its methods to incorporate the newest 
and best science. And it calls for expedited reductions in the expo- 
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sure to PBT chemicals a particularly dangerous class of chemicals 
that have been targeted by authorities across the globe. 

Finally H.R. 5820 will spur the development and access to better 
information about chemicals vital not only to EPA safety decisions, 
but also to empower to the market to move toward safer chemicals 
well in advance of government regulation. It will also directly re- 
spond to the growing demand for such information by many Amer- 
ican businesses and from consumers. As to workability given the 
large number of chemicals involved, the legislation reasonably 
phases in requirements over a number of years. It gives EPA the 
authority to tailor requirements rather than being one size fits all. 
It allows EPA to categorically exempt intrinsically safe chemicals, 
and it allows companies to protect legitimate trade secrets while 
still allowing EPA to share that information with state govern- 
ments where needed. Mr. Chairman, I strongly urge the Sub- 
committee to advance this critically important legislation in this 
Congress. It represents a once in a generation opportunity to pro- 
tect American people and our environment from dangerous chemi- 
cals. Thank you. 

[The prepared statement of Mr. Denison follows:] 
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THE PROBLEM 

Over the past decade, a litany of serious concerns has emerged that calls into question the 

safety of the thousands of chemicals we use and encounter in our everyday lives: 

• Lead has shown up in a host of children's products, imported and domestic, finally leading 
Congress to impose a ban - only to see another toxic heavy metal, cadmium, immediately 
take its place, in a most deadly version of the kids' game "whack-a-mole." 

e The science of biomonitoring has revealed that virtually all Americans, including newborns, 
carry in our bodies hundreds of toxic synthetic chemicals, many derived from everyday 
products - only to learn that no one can tell us how they got there or what effects such a 
mixture of chemicals is having on our and our children's health, because they haven't been 
adequately tested or assessed for safety. 

• , Persistent, bioaccumulative and toxic (PBT) chemicals that we were told we would never be 

exposed to such as those used as flame retardants used in furniture and TV casings, in 
stain-resistant coatings on textiles and food packaging, and as plastics additives - are now 
routinely detected in the dust in our homes, in our environment, in marine mammals, and 
even in people living in the remotest parts of the globe. 

® Our scientific understanding of how chemicals affect our biology has grown dramatically 
over the last decade. We now know that the timing of exposures, especially during early 
development, is critical; that even very low doses of certain chemicals can have adverse 
effects; and that it is the cumulative effects of long-term, real-world exposures to multiple 
chemicals that matter most. 

• A large and growing body of scientific evidence^ is linking chemical exposures to several 
serious chronic diseases and disorders that are becoming more prevalent, including: 

o leukemia, brain and other childhood cancers, which have increased more than 20% 
since 1975; 

o brea,st cancer, which went up by 40% from 1973 to 1998; 
o asthma, which almost doubled in prevalence from 1980 to 1995; 
o autism, diagnoses of which have increased 10-fold in the last 15 years; and 
o difficulty in conceiving and maintaining a pregnancy, which affected 40% more 
women in 2002 than in 1982. 

• EPA has had little choice but to resort to pleading with the emerging nanotechnology 
industry to provide, through a voluntary program, the most basic information EPA feels it 
needs to decide how best to regulate these materials - only to see a level of participation 
best described as paltry. Such materials can by no means be assumed to be benign; for 
example, one class of nanomateriais - multi-walled carbon nanotubes - behaves in a 
manner that is ominously similar to asbestos, 

® EPA is forced to perform Google searches to try to identify ali of the uses of chemicals like 
the hormone-disrupting bisphenol A - because it lacks authority to compel reporting of 
chemical uses from ali levels of chemical supply chains. And even though people are 
expo.sed to such chemicals from many different sources, EPA lacks a mandate to assess the 
aggregate risks. 
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EPA can't provide even a rough approximation of the actual number of chemicals in 
commerce today or how and where they are used - because EPA is severely constrained in 
collecting even the most basic information from companies that make and use chemicals. 
Many companies are not even required to notify EPA when they begin to produce a 
chemical or use it in a new way. 

85% of all new chemical notices submitted to EPA have no health data whatsoever, and 95% 
lack any ecotoxicity data. That's because the U.S. is virtually alone among all developed 
countries in not requiring a minimum data set to be submitted for new chemicals. While 
EPA can in theory require subsequent testing, the burdens are so high that it has done so 
for at most a few percent of new chemicals. 

Residents in low-income communities of color like Mossville, Louisiana (which is surrounded 
by 14 chemical plants) are routinely exposed to deadly chemicals like dioxin, benzene and 
vinyl chloride in amounts that far exceed general population exposures -yet such 
disproportionate impacts need not be accounted for when government conducts risk 
assessments on such chemicals, and actions to reduce the exposures are few and far 
between. 

The public, state governments and even workers who may be directly exposed to chemicals 
are denied access to the great majority of chemical information that companies submit to 
EPA. That's because the companies have been given wide latitude to claim it as 
confidential, and EPA lacks resources to review the claims to determine if they are 
legitimate. 

o EPA reviews an average of fourteen - 14 - out of thousands of such claims made 
each year. 

o Companies are under no obligation to routinely test their chemicals. If they do 
happen to obtain data showing a chemical they make presents a substantial risk, 
they are required to submit it to EPA. Yet when doing so, companies have claimed 
the identities of nearly half of those chemicals to be confidential - despite the fact 
that Congress ruled such information is ineligible for such protection, 
o More than a quarter of industry submissions claimed information as to whether 
their chemicals are used in children's products to be confidential. 

Earlier this month. President Obama signed a new law to restrict the use of formaldehyde in 
plywood and other pressed wood products. In the aftermath of the "toxic trailers" debacle 
in which hundreds of victims of Hurricane Katrina were exposed to toxic levels of this known 
human carcinogen. Congress had to step in to address the problem after EPA indicated it 
lacked authority to do so. Yet this new law limits only one use of one toxic chemical, and it 
does nothing to halt the ongoing sale and resale of those trailers for use as housing, 
o This sad episode is but one example of how our failure to address chemical risks 
stymies innovation toward safer chemicals and products: U.5. companies with safer 
alternatives to this use of formaldehyde have struggled to gain market share against 
producers of the cheaper, more toxic product. 

Finally and most recently, government has been able to provide few answers to the myriad 
questions and public concerns raised about the nearly 2 million gallons of chemical 
dispersants that have been used in the BP oil disaster in the Gulf of Mexico - in large part 
because precious little safety testing has been required. Moreover: 
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o No toxicity standard appiies to the approvai process for dispersants; as a result there 
has been no incentive for companies to develop safer, more effective dispersants, 
o EPA had to cajole and pressure the dispersant maker for weeks before it finally 
agreed to identify the ingredients in its dispersants, because EPA lacks adequate 
authority to compel disclosure. 

All of the problems I Just described can be attributed, in whole or in part, to the failures of our 
country's main chemical safety law, the Toxic Substances Control Act (TSCA). 

THE SOLUTION 

Happily, Mr. Chairman, all of these problems would be largely or entirely ameliorated by 
adoption of the legislation you introduced last week, H.R. 5820, the Toxic Chemicals Safety Act 
of 2010. It provides the framework for a comprehensive, systematic solution to a set of 
problems that until now have been addressed, if at all, through reactive, piecemeal actions. 

Environmental Defense Fund actively participated, both individually and as a member of the 
Safer Chemicals, Healthy Families coalition ( www.saferchemicals.org ). in the intensive S-nionth 
process your Subcommittee and Committee staff convened to actively gather and incorporate 
feedback on a "discussion draft" of the bill that was introduced in mid-April. Numerous 
changes were made to the draft by staff to clarify intent and reflect stakeholder concerns raised 
during that deliberative process. 

The result is legislation that reflects the considered input from a wide array of stakeholders - all 
sectors of business and industry, health groups, environmental justice and community 
organizations, parent groups, the religious community, animal protection organizations, labor, 
state regulatory officials, and state and national environmental organizations. 

In our view, H.R. 5820 strikes the right balance, by reforming TSCA first and foremost to fully 
protect human health and the environment (including the most vulnerable among us), while 
also: 

• encouraging and rewarding innovation toward safer chemicals and products; 

• informing the chemicals marketplace as well as consumers and the public, while protecting 
legitimate business-confidential information; 

• fully utilizing all available information and new scientific methods so as to reduce costs and 
minimize the use of laboratory animals in testing chemicals; and 

• providing EPA with the resources it needs to efficiently and effectively carry out its 
expanded responsibilities to ensure chemical safety. 

My written testimony provides a more detailed comparison of current TSCA to the Toxic 
Chemicals Safety Act that describes the many vital reforms the new legislation includes. 

Let me highlight a few features of H.R. 5820 that reflect its sound basis in science and its 
balance: 
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PROMOTING INNOVATION AND SAFER CHEMICALS; First, the legislation will encourage and 
reward innovation in the marketplace, protecting American jobs while ensuring public and 
workplace safety. Three examples: 

Far from impeding innovation, H.R. 5820 would allow new chemicals to enter the market 
without safety determinations if they are intrinsically low hazard, are safer for particular uses 
than chemicals already on the market, or serve critical uses. This serves to enhance the 
competitive strength of the American chemical industry by providing ready market access to 
innovative, safer chemicals. 

H.R. S820 will level the playing field between new and existing chemicals, by requiring for the 
first time that existing chemicals be assessed and shown to be safe in order to remain on the 
market. By also ensuring the safety of new chemicals before they enter commerce, it will help 
to position those chemicals - and the companies that innovate them - to satisfy the growing 
global demand for safer chemicals and chemical products. 

And by raising U.S, chemical safety standards to a level comparable to that in other major 
chemical markets across the globe, H.R. 5820 will help U.S. companies to compete in an 
economy where customers are demanding more and better information about the chemicals 
they buy, and more evidence of their safety. 

ENSURING USE OF THE BEST AND LATEST SCIENCE: Second, H.R. 5820 ensures the best and 
latest science is used to inform data requirements and risk-based safety determinations and 
address chemicals of greatest concern. It promotes development and use of emerging methods 
for testing chemicals that can enhance our knowledge of chemical effects, while increasing 
efficiency and minimizing costs and animal use. It calls on EPA to rely on the latest 
recommendations of the nation's premier scientific body, the National Academy of Sciences, in 
formulating the risk assessment methodology it will use to support safety determinations. It 
requires EPA periodically to review data requirements and assessment methodologies and 
revise them to incorporate the best and latest science, 

H.R. 5820 establishes a risk-based safety standard that incorporates the common-sense need to 
assess the aggregate of exposures to multiple sources of the same chemical, and, where 
sufficient science supports doing so, cumulative exposures to multiple chemicals that 
contribute to the same health effect. The standard also reflects the firmly established fact that 
certain segments of the population have an enhanced vulnerability to the adverse effects of 
chemicals. This is the same tried-and-true safety standard that Congress enacted into law 14 
years ago with overwhelming bipartisan support, and that has served us well in protecting 
public health from pesticides used on food crops. 

H.R. 5820 calls for expedited action to reduce exposures to chemicals identified through 
application of rigorous scientific criteria as persistent, bioaccumulative and toxic (PBT) 
chemicals to which people are exposed. This particularly dangerous class of chemicals has been 
targeted for similar action by authorities across the globe - because they build up in the 
environment and the food chain, posing health risks long after their initial release. The 
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legislation also calls for prompt action to address "hot spots," localities where ample scientific 
evidence demonstrates that people are subject to disproportionately high exposures to toxic 
chemicals. 

MEETING LEGITIMATE INFORMATION NEEDS; Third, H.R. 5820 ensures that more and better 
information becomes available on all chemicals, not only informing ERA safety decisions, but 
also responding to the growing market demand for such information from many "downstream" 
American businesses and from consumers. Chemical producers are required to declare the 
chemicals they make and their known uses, and to provide a minimum data set to characterize 
their hazards and exposure potential. Producers are also to provide their commercial 
customers with information on the chemicals they purchase and use, enhancing chemical users' 
ability both to make informed decisions and to report to EPA on their own uses of chemicals. 

At the same time, given the large number and diversity of chemicals involved, the legislation 
reasonably phases in the new data requirements over a number of years; gives EPA the 
authority to tailor data requirements to specific types or groups of chemicals, rather than 
applying a one-size-fits-all approach; reduces both the costs and use of animals in testing by 
allowing a range of methods to be used to fulfill data requirements; and allows EPA to 
categorically exempt intrinsically benign chemicals from information as well as other 
requirements. It also retains the ability of companies to protect legitimate confidential 
business information (CBI), while allowing EPA to share CBI with state, local and Tribal 
governments and ensuring full public access to non-CBI. 


Mr. Chairman, I strongly urge the Subcommittee to advance H.R. 5820, the Toxic Chemicals 
Safety Act of 2010, in this Congress. This critically important legislation represents a once-in-a- 
generation opportunity to protect the American people and our environment from dangerous 
chemicals. 

Thank you. 


' Summarized In The Health Cose for Reforming the Toxic Substances Control Act, 2010, available at 
http://healthreport.saferchemicals.org/ . 
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Comparison of key policy elements under the 
Toxic Substances Control Act and the Toxic Chemicals Safety Act of 2010 


Currently under the Toxic Substances Control Act 

Under the Toxic Chemiatls Safety Act of 2010 

SAFETY DATA: Few data call-ins are issued, even 

Up-front data call-ins for ail chemicals would be required. 
A minimum data set (MDS) on all new and existing 
chemicals sufficient to determine safety would be 
required to be developed and made public. 

fewer chemicals are required to be tested and no 
minimum data set is required even for new ■ 
chemicals. 

BURDEN OF PROOF; EPA is reauired to Drove harm 

industry would bear the legal burden of proving their 
chemicals are safe. 

before it can regulate a chemical. 

ASSESSMENT OF SAFETY: No mandate exists to 

Both new and existing chemicals would be subject to 
safety determinations as a condition of entering or 
remaining on the market, using the best available science 
that relies on the advice of the National Academy of 
Sciences. 

assess the safety of existing chemicals. New 
chemicals undergo a severely time-limited and 
highly data-constralned review. 

SCOPE OF ASSESSMENT: Where the rare chemical 

The safety standard would require EPA to account for 
aggregate and cumulative exposures to all uses and 
sources of a chemical, and to ensure protection of 
vulnerable populations that may be especially susceptible 
to chemical effects (e.g., children, the developing fetus) 
or subject to disproportionately high exposure (e.g., low- 
income communities living near contaminated sites or 
chemical production facilities). 

assessment is undertaken, there Is no requirement 
to assess all sources of exposure to a chemical, or 
to assess risk to vulnerable populations. No 
guidance is provided on how to determine whether 
a chemical presents an "unreasonable risk.” 

REGULATORY ACTION: Even chemicals of highest 

Chemicals would be assessed against a health-based 
standard, and deadlines for decisions would be specified. 
EPA would have authority to restrict production and use 
or place conditions on any stage of the lifecycle of a 
chemical needed to ensure safety. 

concern, such as asbestos, have not been able to 
be regulated under TSCA's "unreasonable risk" 
cost-benefit standard, instead, assessments often 
drag on Indefinitely without conclusion or decision. 

CHEMICALS AND EXPOSURES OF HIGH CONCERN: 

EPA would develop and apply criteria to identify toxic 
chemicals that persist and build up in the environment 
and people (PBTs), and promptly mandate controls to 
reduce use of and exposure to such chemicals. "Hot 
spots" where people are subject to disproportionately 
high exposures would be specifically identified and 
addressed. 

No criteria are provided for EPA to use to identify 
and prioritize chemicals or exposures of greatest 
concern, leaving such decisions to case-by-case 
judgments. 

INFORMATION ACCESS: Comoanies are free to 

All CBI claims would have to be justified up front. EPA 
would be required to review them, and only approved 
claims would stand. Approved claims would expire after 
a period of time. Other levels of government would have 
access to CBI. 

claim, often without providing any justification, 
most information they submit to EPA to be 
confidential business information (CBI), denying 
access to the public and even to state and local 
government. EPA is not required to review such 
claims, and the claims never expire. 

RULEMAKING REQUIREMENTS: To reauire testing 

In addition to the MDS requirement, EPA would have 
authority to issue an order rather than a regulation to 
require reporting of existing data or additional testing. 

or take other actions, EPA must promulgate 
regulations that take many years and resources to 
develop. 
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Mr. Rush. The chair now recognizes our former member of the 
Congress — I was elected with him in ’93. Mr. Dooley is recognized 
for 5 minutes for the purposes of opening statement. I want to wel- 
come you back to the — this House of Representatives. 

TESTIMONY OF CAL DOOLEY 

Mr. Dooley. Thank you, Mr. Chairman, I am delighted to be 
back, and I want to thank you and Congressman Whitman, as well 
as members of the Subcommittee for inviting me to testify today. 
Chemical and chemical regulations have a broad impact on the 
American economy. A sustainable American chemistry industry is 
critical to American security and economic health, and that is why 
the American Chemistry Council last year introduced 10 principles 
around which we believe TSCA modernization can and should be 
designed. But briefly it is our view that any approach toward up- 
dating chemical regulation should insure worker, and consumer, 
and public safety as its highest priority, preserve the ability of the 
United States to serve as the innovation industry of the world, to 
protect the hundreds of thousands of American jobs fueled directly 
and indirectly by the business of chemistry. Recently I was de- 
lighted to hear Speaker Pelosi announce for the balance of this leg- 
islative session Democrats would focus on a Make It in America 
theme. While not always obvious that chemistry, industry, and the 
industries, and businesses that rely on it at the core of our manu- 
facturing sector, the chemical manufacturing sector alone employs 
more than 800,000 American workers. 96 percent of all manufac- 
tured goods are touched in some way by chemicals. We firmly be- 
lieve that reforming TSCA to enhance the safety assessment of 
chemicals while maintaining the ability of the U.S. chemical indus- 
try to be the international leader in innovation and manufacturing 
are not mutually exclusive. However, we must strike the right bal- 
ance and our assessment of H.R. 5820 as currently drafted pro- 
motes unworkable approaches to chemical management. It creates 
additional burdens that do not contribute to and in fact detract 
from making advancements in safety while coming up short with 
respect to promoting innovation and protecting American jobs. In 
my written testimony I acknowledge that there have been signifi- 
cant improvements over the discussion draft and — but today with 
my limited time I want to focus on some of the provisions that con- 
tinue to be a great concern. 

First, let me approach — address the safety standard. I am con- 
fident that everybody agrees that when someone gets behind the 
wheel of a car, buys a piece of furniture, or puts on clothing, the 
chemicals in those products should be safe for their intended use. 
However the safety standard as established in this bill sets an im- 
possibly high hurdle for all chemicals in commerce that would 
produce technical, bureaucratic, and commercial barriers that 
would stifle the manufacturing sector. This — for example the bill 
requires that aggregate exposure to a chemical or a mixture meets 
the reasonable certainty of no harm. This means that when a 
chemical or mixture is listed for a safety determination, the manu- 
facturer carries the burden of showing with reasonable certainty 
not just that the chemicals used, or the chemical poses no harm, 
but that all other aggregate exposures from all other uses of that 
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chemical pose no harm. Even more troubling are the provisions in 
the bill that would identify chemicals that would be subject to a 
safety determination. The bill identifies 19 specific chemicals and 
requires within 12 months that the Administrator of EPA develop 
and maintain a list of 300 chemicals that would be subject to a 
safety determination. I don’t have a clue, you know, what the ra- 
tionale was to identify 300 chemicals, but I do know that there are 
significant real world consequences resulting from a chemical being 
listed. Again the legislation requires that the manufacturer bear 
the burden of proof As an industry, we are prepared to accept a 
greater responsibility to ensuring that we provide the date that 
meets an appropriate safety standard, but what is troubling is that 
there is no requirement that EPA evaluates the information we 
submit and render a safety determination during a specific time 
frame. Furthermore, under the bill if the EPA does not issue a 
safety determination for whatever reason, it would prohibit any 
new use of the chemical. Now you don’t have to be a rocket sci- 
entist or a chemical engineer to understand the impact that this 
policy will have on innovation and product development in the 
United States. Regardless of the environmental, the economic, or 
the societal benefits, and attributes of a product if this contains one 
of the 300 chemicals listed it would be shut out of the market for 
reasons that have nothing to do with the risk of that product and 
the exposure that it would present to consumers or the environ- 
ment. And it shouldn’t be lost on any of you that this legislation 
would require every chemical and mixture that is in Congress to 
eventually be subject to this safety determination. You know when 
you think about the impacts that this has, I mean, they are so dra- 
matic because you can have — this is a piece of polysilicon. This is 
a very common chemical that has an additive that goes into solar 
panels that you see here, it is in the, you know, the blackberrys, 
and the cell phones we use. It is in the computers that we use 
every day. If perhaps one of these chemicals that are in all these 
products was in fact on that safety determination, that list of 300, 
and the Administrator of EPA didn’t take action in a timely man- 
ner and issue a determination, it would ban any new use of this 
polysilicon on any new application regardless of the actual expo- 
sure and the increased risk that would emanate or result from that 
product. Clearly this is something that runs contrary to the inter- 
est of providing and insuring the United States maintains at the 
forefront of innovation. We also have serious concerns about the 
new chemicals provisions, we have serious concerns as well about 
the import provisions which we acknowledge that there was a good 
faith effort to try to maintain a level playing field and I hope that 
we have the opportunity to address some of those during our ques- 
tion and answer period. 

[The prepared statement of Cal Dooley follows:] 
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Mr. Chairman, Congressman Whitfield, members of the Subcommittee - 
thank you very much for inviting me to testify today. As everyone on this 
committee knows, the American Chemistry Council is a strong advocate 
of reform of the Toxic Substances Control Act. 

Chemicals and chemical regulation have a broad impact on the American 
economy. A sustainable American chemistry industry is critical to 
American security and economic health. 

This is why we introduced ten principles around which we believe TSCA 
modernization can and should be designed. Put briefly, it is our view that 
any approach toward updating chemical regulation should 

• Ensure worker, consumer and public safety as its highest 
priority; 

• Preserve the ability of the United States to serve as the 
innovation engine for the world; and 

• Protect the hundreds of thousands of American jobs fueled 
directly and indirectly by the business of chemistry. 

Recently, we were delighted to hear Speaker Pelosi announce that for the 
balance of this legislative session Democrats would focus on a “Make it 
in America” theme. While not always obvious, the chemistry industry 
and the industries and businesses that rely on it are at the core of our 
manufacturing sector. For example, the chemical manufacturing sector 
alone employs more than 800,000 American workers. And, 96% of all 
manufactured goods are touched in some way by chemistry. 

First and foremost, our industry is committed to ensuring our chemicals 
are safe for their intended use. And we firmly believe that reforming 
TSCA to enhance the safety assessment of chemicals while maintaining 
the ability of the U.S. chemical industry to be the international leader in 
innovation and manufacturing are not mutually exclusive. 

However, we must strike the right balance and our assessment of H.R. 
5208 as currently drafted promotes unworkable approaches to chemicals 
management. 
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It creates additional burdens that do not contribute to and, in fact, detract 
from making advances in safety, while coming up short with respect to 
promoting iimovation and protecting American jobs. 

I greatly appreciate the task you have undertaken. I also greatly 
appreciate your willingness to listen to our ideas both during the 
stakeholder process and today at this hearing. My simple request is that 
we recognize that chemicals management is an extremely complex 
undertaking that affects the entire American economy and there is much 
more work that needs to be done. 

As to HR 5820, 1 want to first acknowledge that the bill, as filed, 
attempts to address some concerns that ACC and others had with the 
original discussion draft. 

For example, the legislation makes it explicit that safety determinations 
should focus on “intended uses” for chemicals (though there are troubling 
uncertainties as to how this would be applied under the safety standard as 
presented in the bill). 

It now mandates that EPA develop tiered and varied approaches to gather 
the data that would be required on chemicals - in keeping with the 
principles of sound science. 

The bill also allows for the renewal of confidential business information 
claims (although, again, troubling concerns remain). 

Despite some improvements, there are still significant fundamental issues 
in the legislation that undermine its workability. 

In modernizing TSCA we need to take stock of the shortcomings we are 
trying to improve and build on what currently works. Most stakeholders 
have pointed to the lack of a systematic look back at the grandfathered 
chemicals in the current program as an area that needs to be addressed - 
and we agree. 

They have also suggested that current TSCA can make it difficult for 
EPA to get the information it needs and take appropriate actions due to 
burdensome requirements - and we agree with that as well. But it is 
important to note that many believe the new chemicals program under 
current law is working quite well. 
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There are many aspects of HR5820 that we feel need to be addressed. 
Today, I’d like to highlight three: the safety standard, the regulation of 
new chemicals and the regulation of products imported into the United 
States. 

SAFETY STANDARD 

I am confident everyone agrees that when someone gets behind the wheel 
of a car, buys a piece of furniture or puts on clothing, the chemicals in 
those products should be safe for their intended use. 

However, the safety standard as established in this bill sets such an 
impossibly high hurdle for all chemicals in commerce that it would 
produce technical, bureaucratic and commercial barriers so significant 
they would be the law’s undoing. 

For example, the bill requires that “aggregate exposure’’ to a chemical or 
a mixture meets the “reasonable certainty of no harm” standard. 

This means that when a chemical or mixture is listed for a safety 
determination, the manufacturer(s) carries the burden of showing with 
reasonable certainty not just that the company’s use of the chemical and 
any resulting exposures from those uses pose no harm, but that all other 
aggregated exposures from all other uses of the chemical pose no harm. 
It is not clear to us how any company could actually do that. 

TSCA regulates thousands of chemicals, many with hundreds of uses. 
TSCA chemicals have industrial applications and consumer product 
applications. I am not sure how industry or the EPA would be able to 
gather enough information to meet this aggregate exposure standard for 
each and every chemical. 

In addition to aggregate exposure, HR 5820 also requires EPA to 
consider the “cumulative effects of exposure to chemical substances or 
mixtures in making its safety determination.” 

The term “cumulative effects” is undefined and at present there is neither 
sufficient data nor a sufficient process in science to conduct a proper 
analysis of cumulative risk. 

The bill also directs EPA to incorporate recommendations from a recent 
National Academy of Sciences report called “Science and Decisions,” 
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which includes some that are quite useful, but others that remain very 
controversial and are not based on the best available science. 

The result of these and other aspects of the safety standard as currently 
articulated in HR 5820 would be tremendous uncertainty and a 
bureaucratic stalemate, which would result in less innovation, and job 
losses rather than job creation. The combined effect would place a 
serious drag on an already sputtering economy. 

NEW CHEMICALS 

With respect to new chemicals, many have commented that EPA’s 
current process is the most effective part of existing chemical 
management regulations. 

But the new approach in HR5820 - such as its overly-broad definition of 
adverse effects and the amount of upfront data required before a new 
chemical can be put on the market - will effectively discourage the 
introduction of new chemicals, including new greener chemicals, into 
commerce in the United States. 

If EPA cannot render a timely decision - and doing so may prove to be 
an overwhelming task- new chemicals would essentially be barred from 
the U.S. market.. Even a better resourced EPA will struggle to make 
these new chemicals decisions while simultaneously evaluating existing 
chemicals, receiving and managing thousands of minimum data sets and 
making routine declarations of new uses of existing chemicals. Timely 
action is almost unimaginable. 

Our customers won’t stop asking for new chemistries because EPA is 
unable to act. The result will be that this innovation moves to other 
countries with more manageable regulatory regimes - and the production 
of these new chemistries will move with it. We would export innovation 
and jobs instead of products. Moreover, EPA will now have a full year to 
approve a new chemical, which is considerably longer than the 90-day 
period now afforded the agency. The extended time cycle just doesn’t 
work with the realities of the marketplace. 

There are better ways to do this - such as requiring additional data as a 
new chemical’s volume increases or as its use patterns undergo 
significant change. 
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Related to new chemicals is the provision that provides incentives for 
development of what are defined as “safer” alternatives. On the siuface 
this sounds appealing but the approach suggested in the bill is 
problematic. 

If a chemical meets the safety standard, it is, by definition, safe for its 
intended uses. Under the safer alternatives provision, EPA is forced to 
engage in the impossible and inappropriate task of picking winners and 
losers among a class of chemicals, all of which have already been 
deemed to be safe. 

By way of example, is a chemical that has a higher flammability but 
lower acute toxicity a “safer” chemical? Who is best equipped to make 
that determination? 

Just as troublesome is a provision casting doubt over the future of the 
existing polymer exemption even though in 1 995 EPA reviewed the 
safety of polymers and concluded that this exemption was appropriate. 
This provision would create serious uncertainty over the future of a major 
economic engine in our industry. 

Innovations in polymer chemistry are creating jobs and providing energy 
savings by light-weighting vehicles, by creating the products that harness 
wind and solar energy, and by making appliances, homes and commercial 
buildings more energy efficient. It would be a giant step backwards to 
drive the development of these products and the jobs they create off our 
shores. 

IMPORTERS OF ARTICLES 

In the discussion draft, one of our greatest concerns was that it created an 
expensive and time-consuming regulatory burden that would put U.S. 
manufacturers at a competitive disadvantage to our international 
competitors. It unintentionally created a double standard by permitting 
overseas manufacturers the freedom to avoid most of the regulations that 
would be imposed on domestic manufacturers. 

In response to this concern, H.R. 5820 puts the burden of compliance on 
the retailer and other importers in a manner that is unworkable, 
unenforceable and not compliant with international trade laws. 
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For example, a company importing products from China may be required 
to certify that that the Chinese exporter has conducted a full assessment 
of the aggregate exposure risk of that product in the United States,. 

While we agree that you need to avoid double standards, we’re entering 
into an area of extraordinary complexity that must he thoroughly 
evaluated. We do not believe the proposed approach is workable, and 
this, again, reflects the magnitude of the challenge before Congress in 
addressing chemicals management. 

CONCLUSION 

For TSCA modernization to succeed, consumers, industry, investors and 
government alike need a system that is sound, fair and provides a high 
degree of certainty. Regulatory certainty and workability are critical to 
the success of U.S. businesses. National uniformity, rather than a 
patchwork of state laws, is also important. 

We must recognize that this is an issue of great national significance. It 
needs to be addressed in a manner that recognizes its complexity, takes 
into account what we’ve learned from TSCA and other regulatory 
programs and sets up the EPA for success. Reforming TSCA the right 
way ensures we will “Make it in America.” 

Modernization of TSCA must also be done in a way that allows the 
United States to maintain its preeminent role as the country that 
innovates, the country that makes things and the country that provides 
jobs and economic security to its people. 

HR 5820 includes some improvements over the discussion draft 
circulated to this committee in the spring, but its foundation is still 
unworkable. There is clearly significant work that remains to be done. 

To that end, the American Chemistry Council and its members are 
committed to continuing to work with this committee and with other 
stakeholders to modernize the law in a meaningful and effective way. 

We firmly believe that you can develop legislation that ensures safety 
while promoting innovation and protecting jobs. 

Thank you again for this opportunity, I look forward to your questions. 
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Mr. Rush. The Chair now recognizes Mr. Cook for 5 minutes. 

TESTIMONY OF KEN COOK 

Mr. Cook. Mr. Chairman, thanks for the opportunity to testify 
today, and Mr. Whitfield, and other members of the Committee. 
When it comes — oh I am sorry — when it comes to protecting the 
public from toxic 

Mr. Rush. Pull the mic closer to you please. 

Mr. Cook. When it comes to protecting — ^you still can’t hear? 

Mr. Rush. No, turn it on, yes. 

Mr. Cook. It wasn’t — it says it is on. All right, sorry. I guess it 
is — technological breakdown — should I try the other mic? I am 
about halfway through my testimony already. 

Mr. Dooley. So far my plan is working. 

Mr. Cook. Cal says his plan is working. When it comes to pro- 
tecting the public health from toxic industrial chemicals Mr. Chair- 
man, The Toxic Substances Control Act has been so ineffective for 
so long a lot of people forgot it was on the books or didn’t even 
know it was. It was the one environmental law according to their 
own internal documents that the industry was actually satisfied 
with, liked, because unlike the Clean Air Act or the Clean Water 
Act, or other statutes, TSCA really didn’t interfere with their busi- 
ness very much at all. And when the EPA did try and use The 
Toxic Substances Control Act under the first President Bush to ban 
a notorious stone cold killer, asbestos, the law itself defeated the 
agency. 

Now this law is defeating the chemical industry. Because TSCA 
leaves the government so stunningly unable and powerless to deal 
with this soup of toxic industrial chemicals that are in the environ- 
ment, that are in all of us, the American public has lost confidence, 
has lost trust that the products they are using, the chemicals they 
are exposed to are safe. Now the chemical industry wants a strong 
law behind it instead of a weak law underfoot. Within the environ- 
mental community TSCA was the crazy aunt in the attic that no 
one talked about and wanted to forget with one exception, the En- 
vironmental Defense Fund which to its great credit maintained a 
focus on this statute when most of the rest of us were not paying 
attention. 

Mr. Chairman, you, Mr. Waxman, your co-sponsors and the ex- 
traordinary staff that has put so much work into this, you have 
changed all of that. With the introduction of this bill which when 
it becomes law will be the strongest public health environmental 
statute in the world. There is not a person in this room, not a one, 
not a person in this country, not a one who does not now have in 
their body, in their blood dozens, if not hundreds of TSCA regu- 
lated chemicals that are known to cause cancer in laboratory ani- 
mals or in people — known. How many carcinogens? We don’t know. 
Nearly a century into the chemical revolution no one, not govern- 
ment, not my friends in industry has bothered to look. As the 
President’s cancer panel reported earlier this year we are largely 
left to speculate if those chemicals alone or in combination are con- 
tributing to cancer and how much they may be contributing. What 
that landmark panel’s report did say is that we have grossly under- 
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estimated the role these chemicals have played in the surge of can- 
cer. 

Here is what is not speculation, Mr. Chairman. Half of all the 
men in this country, a third or all women will one day hear a doc- 
tor say to them you have cancer. I have nothing to tell you, Mr. 
Chairman about those moments. It has gripped my family, my 
loved ones, as it has the families of everyone in this room. What 
could be worse? Let me tell you. Every baby born in this country 
today for decades past has come into the world pre-polluted with 
a load of toxic carcinogenic chemicals, pre-polluted with a load of 
chemicals that threaten the intricate wiring of their delicate rap- 
idly developing brains; pre-polluted with a mix of chemicals that 
upset their exquisitely sensitive hormone systems that will regu- 
late their bodies for the rest of their lives and many more chemi- 
cals circulate through that 300 quarts of blood while they are in 
the womb that can affect virtually every organ system in their 
body. Pollution from the industrial chemicals that you see to regu- 
late with this landmark legislation begins in the womb. We know 
this because my colleagues have done the studies, the pioneering 
studies that documented it. 

Mr. Chairman, I have to commend you for this legislation. It is 
far reaching. I believe it is fair. I want to talk very briefly about 
three points. We believe strongly that the standard reasonable cer- 
tainty of no harm borrowed very usefully from the pesticide law 
that has helped our companies lead the world in that marketplace 
is vital. Two, we believe very strongly that biomonitoring should be 
at the center of this bill more so than it is now. We would encour- 
age you to look back at the kid safe chemicals act because our more 
than 100,000 supporters who signed a petition to this committee, 
almost a million supporters in total, they want to know what 
chemicals are in the blood of babies in the womb. And they want 
to know, if those chemicals are in there, are they safe? We expect 
the government to be able to do that. 

One final point, Mr. Chairman, I think you have struck the right 
balance on confidential business information, the right balance in 
addition on most of the other provisions in the bill that would en- 
courage the government to divulge more information obtained from 
the industry. They do bear the burden to demonstrate that their 
chemicals are safe in commerce. Thank you. 

[The prepared statement of Mr. Cook follows:] 



57 


-ENVIRONMENTAL. WORKING GROUP 


Testimony of Kenneth A. Cook 
President 

Environmental Working Group 
Before the 

SUBCOMMITTEE ON COMMERCE, TRADE AND CONSUMER PROTECTION 
U.S. HOUSE OF REPRESENTATIVES 
COMMITTEE ON ENERGY AND COMMERCE 

On 

“H.R, 5820, the Toxic Chemicals Safety Act of 2010” 

Thursday, July 29, 2010 

Mr. Chairman and distinguished members of the subcommittee: My name is Kenneth A. Cook. I am the 
President and Co-Founder of Environmental Working Group (EWG), a nonprofit research and advocacy 
organization based in Washington, DC, with offices in Ames, Iowa, and Oakland, California. Thank you 
for holding this important hearing and for offering me the opportunity to testify. 

I want to thank you. Chairmen Rush and Waxman, for your leadership in initiating this long overdue 
policy debate over how to reform the Toxic Substances Control Act of 1 976 (TSCA). Your bill, H.R. 
5820, the Toxic Chemicals Safety Act of 2010, is essential to fixing outbroken toxic chemicals policy. 
We applaud you and your staff for conducting an extensive stakeholder process with numerous groups, 
including our colleagues in the environmental community, organized lalmr, health-affected groups, 
healthcare providers, the chemical industry, the consumer products industry and other interested parties. 
The strong foundation you have laid will build broad, deep support for this landmark legislation. EWG 
staff have met with every office represented on this committee to discuss the urgent need to reform 
TSCA. 

Modem science has transformed the debate over toxic chemicals policy and underscored the need for 
H.R. 5820. In 2005, a biomonitoring study commissioned by EWG found more than 200 synthetic 
industrial chemicals in the umbilical cord blood of 10 newborn infants (EWG 2005a). We discovered 
that even before they were bom, these 1 0 children had been exposed to a long list of dangerous 
chemicals, including dioxins and furans, flame retardants, and active ingredients in stain removers and 
carpet protectors. We also found lead, polychlorinated biphenyls (PCBs) and pesticides banned more 
than 30 years ago. Last year, in tests of cord blood samples from 1 0 more newborns, we found 
comparable unsettling results, including bisphenol A (BP A), a synthetic estrogen that disrupts the 
endocrine system, and perchlorate, a rocket fuel component and thyroid toxin that can alter brain 
development (EWG 2009a). The second group of children we tested happened to be of African 
American, Asian-Pacific and Latino heritage, but their body burdens were very much like the first 
group, whose ethnic and racial identities are unknown. What this means is that all of us are united by an 
inescapable and profoundly disturbing reality: toxic chemical pollution begins in the womb. 
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EWG and Centers for Disease Control and Prevention surveys of the scientific literature have found 
very few tests of umbilical cord blood for industrial chemicals. The few studies that exist have found up 
to 358 chemicals in cord blood from American newborns (Attachment A). More comprehensive testing 
would very likely find many more chemicals polluting the bodies of Americans, young and old. Since 
1976, when President Ford signed the Toxic Substances Control Act into law, chemical manufacturers 
have registered for use more than 80,000 chemicals. More than 15,000 chemicals have been 
manufactured or imported in medium-to-high amounts over the past 25 years. Biomonitoring tests of all 
Americans have involved less than one percent of those compounds. Over the past 1 5 years, EWG has 
tested more than 200 people for 540 chemicals and found up to 482 of them. The more chemicals we test 
for, the more we find. Meanwhile research on chemicals that are biologically active in extremely small 
amounts has exploded (Attachment B). The substantial public health costs associated with toxic 
exposures, ranging in the tens of billions of dollars, continue to rise (Attachment C). 

In April 2010, the President’s Cancer Panel concluded that “to a disturbing extent, babies are being bom 
pre-polluted.” It declared that the number of cancers caused by toxic chemicals is “grossly 
underestimated” and warned that Americans face “grievous harm” from largely unregulated chemicals 
that contaminate air, water and food (President’s Cancer Panel 2010). 

As modem science has demonstrated, we must reform federal law through H.R. 5820 to ensure that new 
chemicals are safe for kids, our most vulnerable population, before they are allowed to go on the market. 
Each day brings another jarring headline as new research documents the health dangers of toxic 
chemicals. The need for H.R. 5820 has never been more urgent. 

Voices from across the political spectrum are calling on Congress to reform, modernize or overhaul this 
failed law. The American Chemistry Council’s principles to modernize TSCA and the Safer Chemicals, 
Healthy Families Coalition’s principles of reform provide excellent frameworks for engagement, debate 
and consensus building. EWG’s principles for reform are embodied in the Kid-Safe Chemicals Acts of 
the previous two Congresses, many elements of which remain in H.R. 5820. We have strongly supported 
those principles since “Kid-Safe” was first introduced five years ago. 

Reasonable Certainty of No Harm, We applaud H.R. 5820’s risk-based approach to regulation, and 
we support expedited risk assessments and actions on persistent, bioaccumulative toxins as set forth in 
Seetion 32. (EWG Testimony 2010). We strongly support Section 6’s explicit language that would 
squarely place the burden of proof on industry to show that its products are safe for public health and 
vulnerable populations. We believe that the “reasonable certainty of no harm” safety standard in Seetion 
6 of H.R. 5820, language similar to that of the well-regarded Food Quality Protection Act of 1996, 
should replace TSCA’s futile “unreasonable risk of significant injury to health or the environment” 
regime, A “reasonable certainty of no harm” standard would require the Environmental Protection 
Agency (EPA) to consider aggregate exposures and all exposure routes, again, a principle usefully 
borrowed from FQPA. H.R. 5820 requires that both existing and new chemicals must meet this safety 
standard, a needed clarification from the discussion draft. We applaud the requirement to make public 
safety determinations. 

Minimum Data Set. Section 4 outlines key data sets that manufacturers would be required to give the 
EPA, including chemical identity, substance characteristics, biological and environmental fate and 
transport; toxicological properties; volume manufactured, processed, or imported intended uses, and 


EWG: THE POWER OF INFORMATION 



59 


Testimony ~ Kenneth A. Cook, Environmental Working Group 
Subcommittee on Commerce. Trade and Consumer Protection 
Committee on Energy and Commerce (July 29, 2010) 

Page 3 of 22 


exposures from all stages of the chemical substance or mixture’s lifecycle that are known or reasonably 
foreseeable. We support the language that provides for tiered testing and data sharing to reduce costs 
and minimize animal testing. It is essential to an effective toxics policy that EPA have clear authority to 
require additional testing and ask for any study needed to better uftderstand the risks of any chemical. 
We would like to see clear requirements that industry disclose chemical dossiers prepared for. the 
European toxics regulatory framework Registration, Evaluation, Authorisation and Restriction of 
Chemicals (REACH); EPA’s voluntary High Production Volume challenge program; internal uses; data 
from other government agencies, such as the Food and Drug Administration; the National Children’s 
Study; EPA’s TOXCAST and other high-throughput screening batteries. Lack of data must never again 
be an obstacle to protecting public health. Section 4 of H.R. 5820 puts us on the track to accomplishing 
that goal. 

Prioritization & Biomonitoring. Detection of a chemical in umbilical cord blood does not prove that it 
will cause harm. As researchers have mapped more and more of what we have dubbed the “human 
toxome,’’ however, scientists, public health experts and policymakers have embraced biomonitoring as 
the logical foundation for regulation of industrial chemicals. The Kid-Safe Chemicals Act, H.R. 6100, 
as introduced in the 110* Congress, would have prioritized safety assessments by focusing first on the 
chemicals that show up in people. The measure would have required phasing out production and use of 
chemicals found in human umbilical cord blood unless rigorous testing showed these substanees to be 
safe. 

EWG’s nearly one million supporters, the vast majority of whom are parents, and the more than 1 1 1 ,000 
citizens who signed our Kid Safe Chemicals petition will be disappointed that H.R.5820 will not ensure 
that the government has determined what industrial toxic chemicals pollute babies in the womb, or that 
the government will not ensure the safety of chemicals that are “pre-pol luting’’ babies. The text of our 
petition reads as follows: 

Babies are born pre-polluted with lOO's of toxic chemicals, our broken toxics law is 
falling them, we need your help to change that. EWG tested the umbilical cord blood 
of 10 newborn babies and found nearly 300 chemicals, including BPA, fire retardants, 
lead, polychlorinated biphenyls (PCBs) and pesticides that were banned more than 30 
years ago. Speak up for change. Our kids deserve it. Bills to overhaul federal toxic 
chemicals policies are now moving through Congress. They would require that all 
chemicals be proven safe for children before they can be sold. Lawmakers in Washington 
need to know that you want strong reforms for our broken toxics law. Please sign this 
petition to demand that Congress take action to make chemicals in consimier products 
kid-safe. 

We believe that much of the tremendous momentum for public support of toxic chemicals policy reform 
is driven by concern for children’s health. 

H.R. 5820’s vague language that a chemical’s presence “in biological media” would be one of many 
factors considered when EPA moved to put a chemical on the priority list. Left unmodified, this 
approach appears to give equal weight to chemicals found in snails, fish or people. It is our view that 
industrial chemicals that cross the placenta to contaminate a developing child should be placed at the top 
of EPA’s to-do list. Few factors translate to greater risk to health. Therefore, we will work with the 
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committee to try to strengthen the priority criteria so that we can assure parents that the reform effort 
will truly protect children from toxic exposures in the womb. 

Section 33, on Children’s Environmental Health, allows for biomonitoring research of infants and 
pregnant women if EPA deems the presence of the chemical in “biological media” to be "above that 
normally found" in pre-polluted babies - in other words, more than “normal” contamination. Fact is, 
Americans do not and should not accept any contamination of infants in the womb as “normal.” We 
would like to see this language strengthened. We strongly support this section’s public disclosure 
requirements of biomonitoring data. 

We commend the coirunittee for placing the 19 chemicals listed in Section 6 on the priority list. Over the 
last 1 5 years, EWG, along with our colleagues in the environmental commimity, has conducted research 
on many of these priority chemicals. In 2007, for example, a landmark study by EWG found BPA in 57 
percent of caimed food samples tested. Last year, for the first time in U.S. infants, EWG detected BPA 
in 9 of 10 umbilical cord blood samples. This month, EWG reported finding high levels of BPA in 40 
percent of receipts from major U.S. businesses and services. In 2001 and 2003, EWG issued reports on 
perchlorate contamination of tap water and groundwater in California and other states and on high levels 
of this thyroid toxin in lettuce samples and cow’s milk. EWG’s analysis has found millions of American 
women of childbearing age at risk of abnormal thyroid hormone levels during pregnancy. In 2008, EWG 
reported detecting phthalates in adolescent girls. In March 2009, laboratory tests by EWG and the 
Campaign for Safe Cosmetics found that 23 out of 28 children’s personal care products were 
contaminated with formaldehyde, a probable carcinogen (Attachment D). Given the weight of scientific 
evidence on the health effects of these 19 chemicals, we agree they should be on the priority list. 

We were surprised that asbestos was omitted from the priority list. Given the longstanding scientific 
evidence of fte dangers of asbestos and the Bush EPA’s unsuccessful efforts to ban it in the 1980s, this 
legislation must expedite a rapid phase out of this dangerous substance. 

Reporting Requirements. We support Section 8’s requirements to provide EPA with critical data on 
chemical use, manufacturer, potential worker exposures and facilities, and relevant health and safety 
data studies. The public inventory and online database requirements promote transparency and 
accountability. Most Americans would probably be shocked that these data requirements have not long 
been in place. 

“Hot Spots” and Fenceline Communities. We are pleased to see that this legislation tackles the 
myriad issues facing communities disproportionately affected by industrial pollution. EWG’s 2009 
report, “Pollution in 5 Extraordinary Women: The Body Burden of Environmental Justice Leaders,” 
documented up to 48 chemicals in the blood of five prominent women enviromnental justice leaders. 

The women, from New Orleans, Corpus Christi, Oakland and Green Bay are working to rid their 
communities of pollution from local manufacturing plants, hazardous waste dumps and oil refineries. 
Every woman was contaminated with flame retardants. Teflon chemicals, synthetic fragrances, BPA and 
perchlorate (EWG 2009e). This legislation’s “hot spot” list and action plan would help EPA focus 
resources on the many corrununities that suffer disproportionate exposure to chemicals. We would like 
to see this provision toughened to ensure that emissions from “TSCA-regulated” chemicals are explicitly 
pegged for virtual elimination in the action plans. The bill should also spell out penalties if EPA, a state, 
or a locality does not fully implement an action plan or fails to meet the reduction targets. We thank the 
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committee for acknowledging the need to focus on these communities. We look forward to working with 
you to ensure that the section will fully address the issue of disproportionate exposure. 

Confidential Business Information (CBI). Section 14 of H.R. 5820 reflects a major step forward in 
creating more transparency and curbing industry abuses of CBI. The Government Accountability Office 
has testified that about 95 percent of new chemical applications contain confidentiality claims. (GAO 
2009). EWG has found that industry has made CBI claims for the identities of 13,596 chemicals 
produced since 1 976 - nearly two-thirds of the 20,403 chemicals added to commerce in the past 34 
years. A significant number of these secret chemicals are used in everyday consumer products, including 
artists’ supplies, plastic products, fabrics and apparel, furniture and children’s items. EPA data show that 
at least 10 of the 151 high volume confidential chemicals produced or imported in amounts greater than 
300,000 pounds a year are used in products specifically intended for children (EWG 2010a). Last fall, 
EPA released the chemical identity of 530 high production volume chemieals because that information 
was already publicly available. 

The overbroad seerecy provisions in current law threaten public health. Under section 8(e) of TSCA, 
eompanies must turn over all data showing that a chemical may present a substantial risk of injury to 
health or the environment. By definition, these are the chemicals of the greatest health concern. In the 
first eight months of 2009, industry concealed the identity of the chemicals in more than half the studies 
submitted under 8(e), Independent researchers and the public simply do not know how many of those 
chemicals are present in our bodies and in newborns. 

H.R. 5820 proposes a crucial improvement by prohibiting the secrecy of chemical identity in health and 
safety study submissions. It would ensure that chemical identity and health and safety data would be 
publicly available and that the EPA could share important information with other federal agencies and 
state and local governments. The legislation would require that manufacturers justify confidentiality. 
EPA could deny that claim. These provisions would end the spurious confidentiality claims that have 
plagued TSCA but would permit some information to remain confidential. We are pleased to see that 
there is a sunset of 5 years on confidential information. Even the Central Intelligence Agency (CIA) and 
the National Security Administration (NSA) release confidential information every few years - why not 
EPA? 

Safer Alternatives & Green Chemistry. We generally support the “safer alternatives” language 
outlined in section 35 of H.R. 5820, especially the requirement that they pass the “reasonable certainty 
of no harm” safety standard and submit a minimum data set for these alternatives. All too often 
consumers find that a bad actor chemical is replaced with an alternative, the identity and safety of which 
are uncertain. 

Exemption for Intrinsic Properties of Chemicals. Section 39 provides EPA broad discretion to 
exempt certain chemical substances or mixtures from the minimum data set, the safety standard and 
reporting processes. While we understand the need for chemicals to go to the market and a smart 
prioritization process, the “intrinsic properties” language of this provision could be abused. We look 
forward to working with the committee on options for dealing with this concern. 

EPA Oversight Authority. We applaud Section 1 1, which would expand the authority for EPA to 
conduct inspections and issue subpoenas to chemical facilities. Consumers have lost confidence in many 
products as a result of EPA’s terribly weak oversight authority. This section would help restore the 
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public’s confidence in our regulatory framework. Sections 16 and 17 would provide EPA with needed 
authority to impose penalties for violations, criminal penalties for knowing endangerment, and would 
clarify that EPA has the authority to authorize compliance with any rale or order issued under the Act. 
Section 40 would ensure that the bill applies to federal agencies that manufacture or produce chemical 
substances or mixtures. These sections are critical measures to ensure a vibrant regulatory toxics policy. 

RECOMMENDATIONS 

In conclusion, we commend the committee for its commitment to TSCA reform. We support H.R. 5820 
and the steps Chairmen Rush and Waxman have taken to ensure a strong safety standard, mandate 
stronger EPA authority to put the burden on industry to show a chemical is safe before it goes on the 
market promote prioritization, require a minimum data set and address abuses of confidential business 
information claims. To protect our children’s health, however, the federal government must place a 
greater emphasis on biomonitoring of cord blood. EWG applauds the committee for its dedicated work 
on toxic chemicals policy reform. We look forward to working with you to urge Congress to take quick 
action to establish a national policy on chemicals based on the newest and best science. Thank you for 
your time. I welcome the opportunity to answer any questions you may have. 
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ATTACHMENT A: RESULTS OF SELECT CORD BLOOD BIOMONITORING STUDIES OF 
AMERICAN INFANTS 

Nationally, cord feloed biomonitoring studies have detected up to 358 chemicals 
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EWG tested cord blix>d from 10 newborns for 
12 brominaSw! dioxins and furans and found at 
least one of these chemicals in 7. In the 7 
newborns, 6 to 7 difietent congeners were 
found, Me^ total level was 12 pg^g lipids in 


bkxx! serum. (EWG 2005) 


EWG tested cord blood from 1 0 newborns of 
minority background for 12 brominated dioxins 
and furans and found at least one in 4 of the 
.subjects. Six different congenere were found. 
Mean total level was 10.7 pg/g lipids in blood 
senjm. <EWG 2009) 


Mich. 

Fia. 

Wis. 

Mass. 

Calif. 


Researcltere from the SUNY Health Science 
Center tested coid blood from 5 babies 
delivered via C*section from late 1 995 to early 
1996 for dioxins, dibeitzofurans, and coplanar 
PCBs. Mean measured levels of total PCDDs, 
PCDFs, and coplanar PCBs were 165 pg/g for 


cord blood. (EWG 2(K)5) 


EWG tested cord blood from } 0 newborns for 
1 7 chlorinated dioxins and furans and found at 
least one in all 10 subjects. Eleven different 
congeners were found. Mean total level was 
56.3 pg/g lipids in blood serum. (EWG 2005) 


EWG tested cord blood from 10 newborns of 
minority background for 17 dtlorinated dioxins 
and furans and found at least one in all 10 
subjects. Fifteen (15) different congeners were 
found. Mean total level was 59.7 pg^g lipids in 
blood serum. (EWG 2009) 


EWG measured TBBPA levels in cord blood 
from 1 0 newborns of minority background. 
TBBPA was found in 3 samples with a mean 
level of 1 1 ng/g lipids in blood s«um. (EW'G 
2009) 
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Researches from Columbia Univereity and the 


CDC tested for cord Wood levels of mercuiy in 
women who live and or work close to the 
Work! Trade Center site between Dec. 2001 
and June 2002. The researches found a mean 
cord mercury level of 7.82 ug/L, (Lederraan 
2008) 


EWG measured nitro and polycyclic musk 
levels in cord blood from 10 newborns of 
minority background. Gaioxolide w'as found in 
6 samples at a mean level of 0.483 n^g, and 
tonalide was found in 4 samples at a mean level 
of 0.1 47 ng/g. (EWG 2009) 


Researchers from Columbia University 


measured levels of benzoA-pyrene DNA adduct 
levels in 203 babies fiom New York City 
mothers who were pregnant during 9/11. 


(Perera 2005) 


E WG tested coni blood &om 5 newborns for 18 


polyaromatic hydrocarbons and found at least 
one in all 5 subjects. Nine (9) different 
chesnicals were found wiOi total mean 
concentratiorj of 279 ng/g lipids in blood serum. 


U.S, hospitals 


(EWG 2005) 


Researches from Coiiwnbia University and 


Johns Uopkijjs tested 29? cord blood samples 
from babies bom at Johns Hopkins Hospital 
from Nov. 26, 2004 to March 16, 2005 for 8 
PBDE congeners. They repent that 94% of the 
samples contained at least one of the tested 


>nii.r»ate 


BaUimore, Md. 


congeners. (Herbstman 2007) 


Researchers from Indiana University measured 


levels of 6 PBDEs in 1 2 paired samples of 
maternal and cord blood from live births that 
occurred from Aug. to Dec,, 2001. They found 
that concentrations of PBDEs in both sets of 
samples were 20-to- 1 06 fold higher than levels 
reported in a similar stedy from Sweden, 
leading them to conclude '"human fetuses in the 
United States may be exposed to relatively high 
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BWG tested cord blood &om 10 newborns foi 


46 polvbrominated dipheno! ethers (PBDEs) 
and found at least one of these chemicals in 1 0 


out of 1 0 participants. Among all 1 0 
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participants who tested positive for the 
chemicals, 21 to 32 different congenere were 
found. Mean total level w’as 4,53 nsJg lipids in 


blood seroin. (EWG 2005) 


EWG tested cord blood from 10 newborns of 
minority background for 46 poi>d)ronunatsd 
diphenyl ethers (PBDEs) and found at least om 
m all 10 samples. Among all 10 participants 
%vho tested positive for the cheroicais, 26 to 29 
different congenere were found. Mean total 
levet was 72.9 ngi'g lipids in blood serum. 
(EWG 2009) 


Researchers at Columbia University' and Johns 
fiopkins tested 288 cord blood samples ftom 
babies bom at Johns Hopkins Hospital from 
Nov. 26. 2004 to March 16> 2005 for 3 PBDE 
congeners. In aii the 288 subjects, all three 


Ptyiybron'dnate 
d diphenyl 
ether (PBDE) 


Bahimore, Md., 


ngeners were found, (Herbstman 2008) 


Researchers from the School of Public and 
Environmental Affairs at Indians University 
tested PBDE and PBDE metaboliiies in 20 
pregnant women and their newborn babies who 
had not been intentionally or occupationally 
exposed. They noted that metabolites in 


Polybrominate 
d diphenyl 
ether (PBDE) 
Metabolite 


Indianapolii 

fnd. 


humans seem to be accumulating. (Qiu 2009) 


Rcseitrchcrs at Columbia University and Johns 
Hopkins tested 297 cord blood samples from 
bijbies bom at Johns Hopkins Hospital from 
Nov. 26. 2004 to March 16. 2005 for 35 PCB 
congeners. They report levels for 4 of the 35 
but note that ">99% (of samples) had at least 
one detectable PCB congener." (Herbstman 
2007) 


Polychloririatc 
d biphenyl 
(PCB) 


Baltimore, Md. 


Researehers from SUNY Oswego investigated 
cord blood levels of PCBs in children bom 
between 1991 and 1994 and correlated levels 
with response inhibition when the children were 
4,5 years of age. The researchers found that 
“results indicated a dose-dependent association 
between cord blood PCBs md errors of 


Folychlorinate 
d biphenyl 
(:PCB) 


Great Lakes 
.states 


commissioR. 


EWG tested cord blood from 10 newborns for 


209 pojybrominated diphenol ethers (PBDEs) 
and found at least one of these chemicals in 1 0 
out of 1 0 participants. Among all 1 0 
participsnts who te,sted positive for the 
chemicals, 98 to 147 different congeners w’ere 
Ibund, Mean total level wm 6.2 ng/g lipids in 


Polychlorinate 
d biphenyl 
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U.S. hospitals 


blood semm. (HW'O 2(Hj5) 


EWG tested cord blood from 10 newborns of 
minority background for 209 polychlorinated 
biphenyls and found at least one in all 1 0 
samples. Among ail 10 participants who tested 
positive for the chemicals, 98 to 144 different 
congenere were found. Mean total level was 


Polychlorinaie 
d biphenvi 
(PCB) 


ids in blood semm. (BvVG2009j 
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Researchers irom Columbia University, die 

CDC, and the Southwest Research Institute 
measured the levels of 29 pesticides ia cord 
plasma from 2 1 1 babies bom into an urban 
community in New York City betweat 

September 1998 and May 2001. 33% of the 
babies had exposure to diethyJtoluamIde. 

{Whyatt 2003) 
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Researchers from Harvard, Em<»y, and the 
University of Massachusetts at Amherst tested 
levels of 2 organochlorine pesticides in cord 
blood from 542 babies bom between 1993 and 
I99S. Mean DDE levels were 0.48 ng/g serum. 
Levels of HCB were not given. fSaeiv 2008) 


U.S. hospitals 
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E WG tested cord blood from 1 0 newborns for 

2S organochlorine pesticides and found at least 
one in all 10 subjects. In all, 21 different 
pesticides were found. (EWG 2005) 

10 

U.S, hospitals 

2 ! 


Organ ophosph 
fite Pesticides 
and 

. elites 

Researchers from Columbia University, the 

CIXI, and the Southwest Research Institute 
measured the levels of 29 pesticides in cord 
plasma from 21 1 babies bom into an urban 
community in New York City between Sept. 

1998 and May 2001. 71% had exposure to 
chlorpyrifos (mean 4.7 pg/g) and 49% had 
exposure to diazinon (mean 1.2 pg'g), the two 
most commonly delected pesticides. All other 
pesticides were found in 4% or less of the 
samples and all babies had exposure to at least 
one of the organophosphates. (Whyatt 2003) 

211 

New York City, 
N.Y. 

8 


. roid 

Researches from Columbia University, the 

CDC, and the Southwest Research institute 
measured the levels of 29 pesticides in cord 
plasma from 21 1 babies bom into an urban 
community in New Yoric City betw«;n Sept 

1998 and May 2001. ?% had exposure to trans- 
pennethrin and 13% bad exposure to cis- 
pemicthrin. (Whyatt 2003) 

211 

New York City, 
N.Y. 

■ 

mjaMMMBaWgSwB 

arochemi 

Researchers from CDC, Cohunbia Univereity, 
and Johns Hopkins tested cord blood ftom 299 
babies bom at Johns Hc^kins Hospital between 
Nov. 26, 2004 and March 16, 2005 for 10 

PFCs. They detected PFOS ia 99% and PFOA 
in 1 00% of samples. Eight other PFCs were 
detected at lesser frequsnev. f Apeiberg 2007) 

299 

Baltimore, Md. 

9 

arocliemi 

•C) 

EWG tested cord blood frmn 10 aewlmras for 

1 2 perfluorochanicals and fourui at least one of 
these chemicals in 10 out of 10 paiticipante. 
Among alt 1 0 participants who tested positive 
for the chKincals, 9 of 12 different ch^icals 
were found with to^ mean conceatration of 

10 

U.S. hospitals 

9 
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5.86 ng/g is whole blood. (EWG 2005) 




H 


EWG tested cord Wood fromlO newWijiis of 

minori^ background for 13 perfluerochsmlcals 

and found at least one of diese chemicals in 1 0 

outof 10 participants. Among ail 10 
participants who tested positive for the 
chemicais, 6 of 1 3 different chemicals wse 

found with total mean concentration of 2.38 

ue/b in whole biTOd. fEWG 2009) 


Midi. 

Fla. 

i 

i 

■ f 

■C) 

10 

Wis. 

Mass. 

Calif. 

6 1 


■noi A & 
iE 

Researchers from the Enviroiunentel Working 
Group measured BPA levels in cord blood from 

1 0 newborns of minority background. BPA w'as 
found in 9 of 10 .ramplcs with a mean level of 
2.l8ng/L.{BWG2009) 

10 

Mich. 

f'la. 

Wis, 

Mass. 

Calif. 

1 


, >rate! 



Researchers from the Environmental Working 
Group measured perchlorate levels in cord 
blood from 1 0 newborns of minority 
background. Perchlorate w’as found in 9 of 10 
samples with a mean level of 0.209 ug/L. 

(EWG 2009) 

iO 

Mich. 

Fla. 

Wis. 

Mass. 

Caiif 
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Attachmejit B: Studies show everyday chemical exposures are linked to serious adverse health 
effects 


Chemical 

Study 

Population 

Finding 

Range of concentrations in population 
studied (ppb) 

Phthalates 

Infant boys 
(n===85) 

Doys with higher prenatal exposure to 
phthalates (measured in maternal urine) 
had decreased anogenital distance 
(Swan et ai 2005). 

Mono-isobutyl phthalaie (MiBP); Not 
detected (ND) to >7.7 

Mono-benzyl phthaiate (MBzP): ND to 
>25,8 

Mono-n-butvl phthaiate (MBF): ND to 
>38.7 

Mono-ethyl phthaiate (MEP): ND to 
>1076 

Bisphenol A 
(BPA) 

Children 

(n-249) 

Parents of children with higher 
exposure to BPA during early 
pregnancy (as measured in maternal 
urine) report higher incidence of 
behavioral effects in daughtere, 
including increased aggression and 
hvperactivitY (Braun et al 2009). 

ND to >37.3 

Bisphenoi A 
(BPA) 

Adults 

(n=2,605) 

Adults with higher BPA levels in urine 
reported higher prevalence of 
cardiovascular disease (Melzer et ai 
2010a). 

ND to 80.1 

Brominated flame 

retardants 

(PBDEs) 

Newborns 

(n=288) 

Newborns with higher levels of certain 
PBDEs in cord blood scrum had 
decreased levels of thyroid hormones 
critical to normal brain development 
(Herbstman et al 2008). 

Bromodiphenyl ether congener 47 (BDE- 
47); 1.1 to 31! 

BDE-100; 0.5 to 77 

Perfluorochcinicals 

(PFCs) 

Newborns 

(n=293) 

Newborns with higher levels of two 

PFCs in cord blood serum, PFOA and 
PFOS, were found to have low’er birth 
weight and head circumference 
(Apelberg et al 2007). 

Perfluorooctane sulfonate (PFOS): ND to 
34.8 

Perfluorooctanoic acid (PFOA); 0.3 to 

7.! 

Pei'fluorochemicals 

(PFCs) 

Adults 

(0-3,974) 

Adults with higher levels of two PFCs 
in their blood serum, PFOA and PFOS, 
reported higher prevalence of thyroid 
disease (Melzer et al 2010b). 

PFOA: 0.1 to 123 

PFOStO.i to 435 

Brominated flame 

retardants 

(PBDEs) 

Adult women 
(n=223) 

Women with higher levels of certain 
PBDEs in their blood serum were found 
to have significant decreases in their 
ability to conceive (Harley et ai 2010). 

BI)E-47:NDt.o >25.2 

BDE-100; ND to >4 


EWG: THE POWER OF INFORMATION 




71 


I j. Enxironmental Working Group 
1 l-nje and Consumer Protection 
C jif'mc’-ce (July 29, 2010) 




« 5*uhl2c Heaftli Costs ©f Chemical Exposures 




■ ■ ■■■ 

■ " 

$55 union 

An auSioritativs 2002 study attributKl all lead poisoning eases, 30 {xrrcei’.t of asthnia cases . 

10 percent of neurobehaviora! -disorders and 5 perc-ent of pediatric cancc-s lo :;r 

pollution. The study, led by pediatrician Philip J. Landrigati, dirccto!' ai ww i I'iitircn > 
Enviroranentel Health Center at Mount Sinai School of Mexlicine, esumated me a-muai cost.s 
of this toxic disease burden a! S55 billion, nearly 3 percent of U.S. hciiiin c u e com-.s as 
time (Landriean 2002), 

NcuroctevelopHiental 

Disease 

Up to S83.5 
billion 

Ihe annual cost of neiirodevelopmental disease is estimaleii at S8 1 

As muchashalfmaybedue to exposure to toxic chemicals, accordiotm-' 20\’l i d\ < 1 
economist Tom Muir of Environment Canada {Muir 200 1 ). 

Mercury-Sinked iQ Loss 

$8-7 billion 

Low-dose exposure to ntcrcury and other neurotoxic clietnics? pollution can extusc*- seveie and 
sometimes lifelong neurobehavioral and ojgnirive problems, according to the National 
InstiSites for Environmental Health Studies (Mendola 2002)- A 2005 sluily by Ntount Sinai 
researchers estimated she costs of this loss of intelligence and productivity from childhood 
mercury poisoning at $8.7 billion 3 year (TTasando 2005), Mercury is just one of 201 
chemicals known to be neurotoxsc in humans Kifandiean 2.006L 

Chronic Cl'iiidhooxl 
Disease 

Up to 80-90% 

Mount Sinai 's Landrigan wtimates that genetics accouiU for only 1 0-20 perxiant of cases of 
chronic dise^e in childhood in the U.S. and other industrialized nations (Landrigan 200 1 ), 
This includes; birth defects, Uie leading cause of infant death; developmental disorders such 
as attention deficit hyperactivity disoider and autism; asthma, w'hich more than doubled in 
incidetwe from 1980 to 1996, according to the Centers for Di5ca.se Cloniro! and Prevention 
(Moorman 2007); and childhood leukemia and brain cancer, on tl'ie ri,se since the 1 970s 
(Gurney 1996; Linabeiy 2008), Landrigan’s team and other specialists say that immy 
diseases, from respiratory illness to tmm.iine, thyroid and neuropsyciiological deficits, ate 

Ukelv linked to wivjromnenta! toxins fEtzel 2004; Siv 2008; WiKle .2008), 

i^evfilopirtcnta! 

Problems 

28 percent 

An expert committee of the National Academy tjf Sciences concluded in 2000 tiiat a 
combination of environmental and genetic factors cause 25 percent of An ieiicfin chililrcri’s 
developmental problems, including low birtit weight, neurobehavioral deficits and pre- and 
po.st-natal death. TTie report estimated that another 3 percent are ciuisssl by toxic 
environmental exposures alone (NRC 2000), 

Children on Ma^iwtion 

26 percent of all 
children 
(in'espective of 
link to chemical 
exposures) 

In 2007, 26 percent of Americans age 3 9 and under took prescription drugs for c lironic 
health problems, according to a major pharmaceutical benefit provider.. The iiKJSt commonly 
d.ispensed medications were ireatments for asthma end allergy, Ibliowed by attention 
defieit/hyperactivity disorder (ADHD) and depression (Medco 2008), .No one knows for sure 
how much chemical exposures contribute to this disease burden, but a wide range of 
compounds have been linked to the most common children’s health problems., including 82 
tvtws of chcmicais or pollution linked to asthma (Janssen 2009). 

Lifetime r>isjibi!ity 


Cbcmio! raj«D' lo deveic^ing organs in a young child or an infant can cause li felong 
disability (NRC 1993, U.S, EPA 1998). Numerous studies have linked early exposure to 
chemical pollutants to later health problems, including: asthma and respiratory disorders; 
feyrold deficits; cardiovascular disease: learning disabilities, intelleciual delay, k)S.s or .lQ 
points and esMtsspemding loss of ©aming potential; and ncurodegentfralive conditions swell as 
Parkinson’s dis^e (Bovd 2<K)8; Etzel 2004; LarnlriKan 2002; Muir 2001 ; Weiss 2000). 

{.ni'Hrecl' Costs 


The U.S. EPA and the European Organization for Economic Cooperation »nd l>eve!opmcnt 
(OECD) say die true costs ofchroniechiltfliood illnesses include; parents' earnings forgone 
to care for child; value of missed school days; child's foregone earnings; c.f.rcct8 of reduced 
educational attainment on child’s fubure earnings; reduced labor force associated with 
<fevcIopmentel disabilitiss. (OECD 2006, U.S. EPA 2002), 

}I«man Diseases Linked 
to Hxpi>si,irss 

! 82 diseases 

Based on a comprehensive review of scientific Hterahirc, researchers at the University of 
California, San Francisco and Boston Medical Center documented .1 B7. hurna,!! diseases and 
health problems, including birth defects, asthma, and childhood caiicers, associated with 
chemical exposures (Janssen 2008). 



At the 2004 intsnialional summit on chemicals ant! health at 'h„ U>>”t.c? Nahon, ; ductfu'TuL 
Scientific and Cultural Organization (LWESCO) in Pan*-, ercar 

physiciansandodierexpsrts from the U.S. and 18 other iiatioi.' ’> i*- urea’., , ’U'ur 
Ihat chemical exposures are a “serious threat to children ’ l FA 200.5 !. 
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ATTACH'MENT D; 0¥erview of EWG’s Research on Priority List Chemicals 




Bispheno! A 

In 2007, a landmark study by EWG found BPA m 57 percent of canned food 
samples tested (EWG 2007). Last year, for the first time in U.S. infaiilSj EWG 
detected BPA in 9 of 10 umbilical cord blood samples (EWG 2009a). This month, 
EWG rejxjrted finding high levels of BPA in 40 percent of receipts from major U.S. 
businesses and services (EWG 2010b). 

Perchlorate 

In 2003, EWG analyzed data on perchlorate coniamination of tap water and 
groundwater in California and other states (EWG 2003a). EWG found high levels of 
the thyroid toxin in lettuce samples and cow’s milk (EWG 2003b, EWG 2004). 
EW^G’s in-depth analysis of data fiom the Centers for Disease Control and 

Prevention found that millions of American women of chi ld-bearing age were at risk 
of abnormal thyroid hormone levels during pregnancy (EWG 2006). 

Trichloroethylene, 
tetiachloroethykne, 
methylene chloride and 
vinyl chloride 

The 2009 edition of EW^G’s National Tap Water database, highlighting 
contaminants in drinking water, reported that trichloroethylerse had been detected In 
water from 653 utilities in 39 states; tetrachloroethylene in water frojn 803 utilities 
in 40 states; methylene chloride in water from 841 utilities in 37 states; and vinyl 
chloride in water from 121 utilities in 27 states (EWG 2009b). All cases exceeded 
federal health guidelines, and many surpas.sed EPA’s legal limits. 

Hexavaient chromium 

In 2005, EWG partnered with the Wall Street Journal to expose a fraudulent journal 
article, ghostwritten by an industry consultant, that denied a link between hexavaient 
chromium and stomach cancer (EWG 200Sb). California stale scientists found a 
statistically significant increase in stomach cancer among chromium-exposed 
people. EWG’s expose led the journal to retract the article. 

Phthalaies 

EWG’s “Beauty Secrets” report, published in 2000, analyzed CDC data finding 
dibutyi phthalate present in every' person tested (EWG 2000). In 2008, EWG 
reported detecting phthalaies in adolescent girls (EWG 2008). 

Formaldehyde 

In March 2009, laboratory tests by EW^G and the Campaign for Safe Cosmetics 
found that 23 out of 28 children’s personal care products were contaminated with 
formaldehyde, a probable carcinogen (EWG 2009c). 

Hexane 

In a July 2009 study entitled Bottled Water Quality Investigation: 10 Major Brands, 

S8 Pollutants, EWG found hexane, an industrial chemical, in 4 of 10 brands tested 
(EWG 20G9d). 
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Mr. Rush. We want to suspend just for a moment while the tech- 
nicians attempt to work with the sound system. We will suspend 
just for a moment while they are 

[Recess.] 

Mr. Rush. Let us continue now. The Chair now recognizes Mr. 
Williams for 5 minutes for the purposes of an opening statement. 

STATEMENT OF HOWARD WILLIAMS 

Mr. Williams. Thank you, Chairman Rush, Mr. Waxman, Mr. 
Whitfield, Subcommittee, and staff for inviting me to give a busi- 
ness perspective on TSC 5820. I am Howard Williams, I am Vice 
President, General Manager of a company that makes building 
products and we are — my division is in Central Pennsylvania. We 
have about 360 employees at our facilities and when we add cor- 
porate marketing and R and D into that mix we have added about 
another 100 people. So Central Pennsylvania is where we are lo- 
cated. We are part of a small multi-national. We have — we are pri- 
vately held; we are U.S. owned. We operate from 25 sites in 19 
countries, and we make our contextual building products in the 
non-residential end of things. Domestic construction amounts for 
about 14 percent of our gross domestic product here and this bill 
has an opportunity to really help and to inform, and to grow that 
level of construction not just here in the U.S., but also I could not 
find the figures for what we export relative to architectural design 
and relative to building products as a nation as a whole. But I am 
certain of great multipliers upon the 14 million. 

In the areas that we are particularly interested in and think that 
actually could help to create jobs, and we will talk a bit more about 
that later, are the minimum data sets, the prioritization, access to 
disclosure, and restricting the PBT’s. Chemicals and the elimi- 
nation of PBT’s are at the forefront of all of our building standards. 
I have referenced in my written testimony the federal standards 
that require environmentally preferable purchasing require that 
buildings are built in accordance with lead U.S. green building 
standards. They are very clear. They are wonderfully explicit. Get 
the PBT’s out of here. We interact — people interact with the build- 
ing products, we interact with the furnishings within the spaces 
that we live and enjoy and we also have an opportunity periodically 
to interact with the PBT’s that are off-gassing from those materials 
from within products. 

Globally we add 78 million people to planet. Ninety percent of 
what we do as people is inside of a building, so it is within build- 
ings and building materials that there is a great opportunity to 
make a very real difference in chemical exposure and product expo- 
sure. As a company we now seek to know the chemistry of our 
building materials down to 100 parts per million. We want to know 
what 99.99 percent of our building products contain because that 
is the first step for us to be able to eliminate PBT’s, chemicals of 
concern, carcinogens. But identifying that chemical composition is 
a costly and time consuming process. We have to almost literally 
reach through layer upon layer within the supply chain and pull 
that information forward because disclosure is not a subject that 
endears a researcher to many other suppliers. 
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But it is essential, however that work needlessly adds cost and 
delay to the process. There is a great business case for what we are 
doing. We as a company are growing. We as a company are adding 
jobs and again we are located in Central Pennsylvania. The con- 
struction sectors have been hit hard, but we are growing and add- 
ing jobs because of what we are doing because of the market recep- 
tion. So there is a great business case for doing what we are doing. 
There is also a case though to be made for this is a profitable and 
a responsible thing to do. The result of that though is access to this 
change and to greater improvements is something that the general 
population doesn’t always have access to. More disclosure, better 
understanding, or I would even say access to disclosure. It is really 
going to help manufacturers of our products that are wanted by 
other countries that we are going to be able to export and grown 
in our businesses. Access to that disclosure is critical. And again 
environmentally preferable purchases are required on the basic 
premises of an act though is that you use recycled material. Today, 
tomorrow, and for generations we will be recycling materials that 
contain carcinogen materials, components, that contain PBT’s, so in 
all of this in this great dynamic of growth of population, in the 
growth of proliferation of green products and Acts standards, we 
are going to be multiplying some of these PBT’s over, and over, and 
over again. And the result of that is going to be exposing more peo- 
ple. We strongly support data sets, prioritization of chemicals, dis- 
closure, restricting the PBT’s, and I fully recognize that this disclo- 
sure end of things is a very, very difficult subject. We are in busi- 
ness. We don’t like competition to know what we are doing. We 
don’t want them to know what we are doing, so disclosure’s going 
to be the toughest point that you as a group have to deal with and 
build into this legislation. But it is a time for innovation, it is a 
great time for people environmentalism. The market wants these 
products. We are tied to it. It is just chemistry and what is going 
on in this world as we heard, 90 percent of everything has chem- 
istry involved in it. So what a marvelous, marvelous time where 
environmentalism, consumerism, and these changes can come to- 
gether and make a strong America, make job growth, redefine 
green jobs, and the result of that is to take care of some of the un- 
intended consequences that we face with on a day to day basis. So 
thank you. 

[The prepared statement of Howard Williams follows:] 
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Congress of the United States 
House of Representatives 
Committee on Energy and Commerce 
SybcoiBmIttse on Commerce, Trade, and Consumer Protection 
Heading on H.R. 5820, the Toxic Chemicals Safety Act of 201 0 

Oral Tastlmony of Howard Williams, Construction Speetaltles, Inc. 

Thank you Chairman Rush, Representative Waxman and Members of the Subcommlttaa 
for liwfUng m® to give our Company perspective on this matter. 

I'm Howard Wllltanis, V.P. & Genera! Manager of the Pennsylvania division of Construction 
Specialties. 

We're a small multi-national, privately owned, US Company with worldwide revenues of 
$300MM and a staff of 1 700. 

Wear* headguarteied In Lebanon, Ml arrd operate from 25 sites In 19 countries where we 
develop and manufacture architectural building products for nonresidential construction. 
(Office buildings, hospitals, schools, government buildings.) Our manufacturing facilities 
In central Pennsylvania have over 360 employees. 

Domestic construction accounts for over 14% of our GDP, and HS 5820 has the potential 
to inform and support this powerful and profitable segnmnt of our econonuy. 

Chemicals and the elimination of PBTs from our built environmem are at the forefront of 
materials purchasing and building standards for private and governmental programs. 

Federal Environmentally Preferred Purchasing standards address PBTs, as do the LEED, 
green building standard under which our government buildings are constructed. 

We interact vdth building materials and furnishings. We don't just enjoy the funcdona! 
and aesthetic qualities of products; sometimes we breathe and absorb the PBTs off gassing 
from within the materials. 

Globally, 78 million people are added to our planet each year, and, on average, 90% of all 
human aetMty takes place inside a building, and It is In this that we, as a company, act on 
our mission; MaUng Buildings Better. 

We now seek to know the chemistry of our materials down to 100 ppm, or 99.99% of 
what's in each of our products. Knowing the chemicals in a product Is the first step to 
itotermlning whether the product contains a chemical of concern like PBTs or cardnogens. 

Identifying th® chemical composition of our products is a costly and time consuming 
process. It requires reaching through several layers within a supply chain and pulling 
forward Information that Is unknown at certain levels, and diought to be, or is, confidential 
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at othar ievaU. It naadlassly dal«^ product devalopmant and placas an Indirect cost 
burdan on tha consumer. 

There Is a business case for doing what we'ie doing. We're fortunate to have the financial 
and social commitment to this form of product development and differentiation. From 
being able to act on our mission, to creating a strong competitive advantage In an aver 
increasing green building product market, we gain on several levels. 

But the benefits to a population larger than we can aver reach wdl come only when 
Chemicab Policy Reform Is enacted and access to chemical dlsdosura Is commonplace. 

Envhonmentally preferable and green building standards reward those whose materials 
have high amounts of recycled contenL But tha unintentional consequence Is that PBTs 
will be recycled from <me generation to another, and toda/s material composition wUI 
have lasting Impacts on future generatloiH. 

Given the economic and population multIplleR, coupled with Ameticifs global reach, H R 
5820becomesoneof the more beneficially Impactful plecesof legislation of our 
generation. 

Minimum data sets bacoiiM uniform templates for material selection at many levels within 
the design-to-comm e rclallzatlon process. 

Prioritizing the safety determinations gives business a view Into the future and aflows early 
decisions while awaiting outcomes. 

Disclosura to commercial purchasers sends essential Information down tha supply chain to 
the product developer. 

Restricting thausaof and exposure to chemicals of concern Ilka PBTs. and promoting safer 
alternatives to them creates markets that are sustainable to businesses, consumers and tha 
environment. 

Ourexpwlenca In trying to got ingredient Information confirms that Disdosure Is a highly 
charged Issue, but worthy of tha work raquirod to reach a solution. Using a B"* party 
IntermerBary was the only way wo were able to learn whether a supplier's material met our 
requirenmnts. 

When will we find another time whan people-cantered environmentalism. Consumerism 
ami business Interests are so well aligned? 

It's a time for innovation and product development. 

And a time for domestic and International business growth. 

Meeting customer's neetls and acting upon society's higher values has always been 
rewarded, and In toda/s terms that's a $10 billion annual reward. 


U 
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Our economy and our health are Inextricably {oined, and fundamental to a strong AitMitca. 

Cancer, Parkinson's, Leukemia, Autism, Alzheimer's, and Endometriosis are non-partisan, 
and without pra|udlce or respect of status, affiliation or age, IdlL destroy lives and pose a 
constant threat. 

Close one door and it seems these diseases will come In through another, but It's vitally 
Important that we close doors as we find them open. 

You, through TSCA Reform, and wo, through responsible product development and 
delivery, have an opportunity to close this door. 

Let’s |oln with othen and closa this door. 

Thank you. 


iii 
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July 27, 2010 

Howard J. Wdliams 

V.P. Seneral Vanager, ConstriK^on Specialties, Inc 

P.O.BOX380 
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570.549.5941 

Pennsylvania Division: 

362 lull time staff 

3 ^duties totaling 284,000 SF of manufacturing and offices 


Start date; 02.22.77 
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Business Administration 
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http://www.epa.gov/epp/pubs/guidance/finalgutdance.htm 
Last updated on Thuj^atc January 28, 2010 

Environmentally Preferable Purcnaslng (EPP) 


- a ^PBHt^PmwiWn 

Environmentally Preferable Purchasing 


EPA's Final Guidance on Environmentally 
Preferable Purchasino 


Kay Policy, Guidance 

As published by the EPA on August 20, 1999. Dooiments 


L Introduttlon 


HI. OyeraH Approach for Imolementlnq Executive Order 
13101 

IV. GuMIno PrfcidPles 

V. Executive Anencv Implementatton 

VI. Ust Of Resources 


1. IntroAietlon 


B>A's Final Guidance on EPP 
Executive Orders 
Federal AcquIsHon Regutatlan 
Green PuRhasMg Guides 
mibniiitlon on Standards for 
Green Prerhicts, Services 

Versions of EPA's Final 
EPP Guidance 

PDF Version (Wpp, 132 kb). 


Federal Regblrar (PDF) (sopp, 
3.34HB). 

EPP Fbial Guidance Brochine 


You Will noad th« fr«ft Adob* Readar 
to vlaw soma of tKa fflas al>ova. Saa 
EM'S PDF paga to laarn mora. 


On September 14, 1998, former Pnesideiit Clinton signed 
Executive Order (EO)13101, entitled "Greening the 
Government through Waste Prevention, Recycling and FerJeral 
Acquisition." Executive Order 13101 (EO 13101) supersedes 
EO 12873, Federal Acquisition, Recycling and Waste 
Prevention, Issued on October 20, 1993, but retains a similar 
requirement for the U.S. Environmentai Protection Agency 

(EPA) to develop guidance to "address envfronmemally parable purchasing." (SectkHi 503, 
EO 13101) The Final Guidance that follows Is based on ERA'S September 1995 Proposed 
Guidance on the Acquisition of Environmentally Preferable noducts and Services (60 FR 
50721, September 29, 1995) and comments reouhred on that Proposed GuMance as well as 
lessons learned from ^lot projects conducted to date. 


The Rnal Guidance below Is rleslgned to help Executive agencies meet their obligations under 
EO 13101 to identify and purchase environmentally preferable products and services. Section 
503 (c) of EO 13101 directs Executive agencies to "use the principles and concepts In the EPA 
Guidance on Acquisition of Environmentally Preferable feodiMJts and Services, in addition to 
the lessons frran the pilot and demonstration projects to the maximum extent practicable, in 
MentHying and purchasing environmentally preferable products and services" and "modify 
their procurement progrwns as appropriate.* Furtheimore, Section 23.704 irf the Federal 
Acquisition Regulation requires agencies to "affirmatively Implement* the objective irf 
"olMlning products and services considered to be environmentally preferable (bas«l on EPA- 
Issued guidance).* 


"Environmentally preferable* is defined in Section 201 of EO 13101 to mean products or 
services that "have a lesser or reduced effect on human health and the environment when 
compared with compettag products or services diat serve the same purpose. This comparison 

htq>://www.epa.gov/qqVixib«/giiiifaBce^iia)guidanceJttm 3/3/2010 
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may consider raw materials acquisition, production, manufaauring, packaging, distribution, 
reuse, operation, maintenance or disposal of the produa or service.* 

Implementation of the Final Guidance wHI draw on the procurement experience of the 
Executive agencies and on the environmental expertise of EPA and other organizations both 
within and outside of the Federal government This guidance provides a broad framework of 
issues to consider In environmentally preferable purchasing and wHI help Executive agencies 
systematicaily integrate environmental preferablity principles into their buying decisions. 

The guidance Is not, however, a step-by-step, *how to* guide and It is not intended to 
answer many of the speciftc questions that might arise in the acquIsMon of a particular 
produa category or service. The list of resources in Seakxi VI provides more specific 
guidance and Infbrmathm about various produa and service categories, environmental 
attributes that have been identified for them, and the approaches used to consider those 
attributes In acquisition decisions. For the latest Informalion on other resources and tools 
under development. Executive agency persrxinel atxl others are directed to EPA's 
Environmentally Preferable Purchasing Program Web site. 

The Final Guidance strives to meet the National Performance Review and procurement reform 
goals of simplifying and streamlining Federal purchasing while recognizing that the definition 
of 'environmentally preferable' wIR IHcely require the consideration of different environmental 
feaors as appropriate for different situations. In sum, the guidance: 

* Applies to all acquisition types, from supplies and services to buildings and systems. 

* Provides a set of guldkrg principles, 

■ Requests Executive agencies to selea and Implement pitot acquisitions or 
demonstration protects, 

* Provides a fremework for Executive agencies to implement the environmentally 
preferable purchasing provisions of EO1310t. 

n. IntWMlMl Au d i en ce for the SuMenoe 

The target audience of this guidance Inclurles all Executive agency employees involved In the 
acquisitton of supplies, services, systems, aniVor faailtles. The general guidance and the 
tof^matton generated by the pitot protects also win be useful to Executive agency employees 
who request, maintain, or use the supplies, services, systems and fecillUes. In addition, both 
the general guidance and the pitot projea information should provide pragmatic direction for 
private sector businesses who wish to manufecture, market, or provide environmentally 
preferable products and services for use by the Federal government. 

m. Overall Approach for Impt em err tl rrg exacuthro Ordar UMl 

Section 503 of EO 13101 has two key components: ( 1 ) development of this guidance; and 
(2) Implementation of the guidance through pilot and demonstration projects. This guidance 
sets a broad policy framework for Implementing envIronmentaRy preferable purchasing within 
the context of Federal government. For the second component. Section 503 (b) of the EO 
states '[AJgetKies are encouraged to Immediately test and evaluate the prinaplcs and 
coKepts contained In the EPA's &ildanoe... through pitot projects...'. Th^ pilots may be 
undertaken using the In-house expertise of EPA and other Executive a^ndes, as well as the 
technical expertise of nongovernmental entities, including, but not limited to, voluntary j 

hltp:/Avww.q».gov/epp/pubafguidanceffi]ialguidaiice.btD 3/3/2010 
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consensus standards bodies (see§ 12(d) of the Natlanal Technology Transfer and 
Advancement Act (Pub. L. 104-113, §12(d), 15 U.S.C, 272 note), environmental standard 
setting organizations, third party certfflartion programs, environmental labeling or 
environmental 'report card' programs, and (Aher environmental consulting organizatians. 
Section V of this Final Guidance provides more detail about how these pilot projects might 
worfc. These pilots are eigrected to yield more specific and practical information about 
applying this Final Guidance to purchases of particular products and services. 

In addition to prtMnotlng environmentally preferable purchasing, EO 13101 encourages 
Executive agencies to purchase blo-based products. (Section S04 (b)). Urxler the EO, 

"blobased prorfocf means 'a commercial or industrial product (other than food orfe^) that 
utilizes biological products or renewable domestic agricultural (plant, animal and marine) or 
forestry materials.” 

Blo-based products may also be environmentally preferable. Made from renewable resources 
by definition, these products have many positive environmental aspects and should be 
considered by agencies looking to make environmentaHy preferable purchases. However, 

Federal purchasers should not assume all blo-based products are automatically 
environmentally preferable. As with other products. Executive agencies should consider a 
range of environmental impacts associated with blo-based products when making purchasing 
decisions. In some cases, fectors such as pesticide use or high water consumption might 
make a blo-based product less environmentally preferable. The list of bio-based products 
which the U.S. Department of Agriculture will issue under Section 504 of EO 13101 wHI be a 
good starting point for Executive agencies looking to kfenUfy environmentally preferable 
purchasing. During the development of pilots under Section 503 (b) of the EO, EPA will look 
for opportunities bivotving blo-based pr^ucts. 

IV. eukUng Principles 

EPA has developed five guiding principles to provide broad guidance for applying 
envinsnmentally preferable purchasing In the Federal government setting. Applicability of 
these principles In specific acquisitions wHI vary depending on a variety of factors, such as: 
the type and complexity of the pnxluct or service being purchased; whether or not the 
prochict or service is commercially-availsble; the type of procurement method used (e.g., 
negotiated contract; sealed bid, etc.); the time frame for the requirement; and the dollar 
amount of the requirement. 

In all acquisitions. Executive agency personnel use their professional Judgement and common 
sense, whether assessing a product or service's performance, cost, or availaUMy. Similarly, 

In applying these environmentally preferable principles Executive agency personnel should 
use reasonable discretion ebout the level of analysis needed to determine environmental 
preferability. For example, an extensive life cycle assessment might not be conducted to 
purchase rubber bands. On the other hand, for large-volume or systems acquisitions, or for 
complex products, such assessments may be appropriate, and might already be required. Or, 

In some cases, much of the information upon which to buHd such an analysis might have 
already been collected. 

euldlng PrliKlfrim I: Env tr on m m n t + Ptiea + ff s iformwiee = 

emriromumamUr hmfmmble Purthm^ng 

Environmental oonaideralionB slratild become pert of normal pwchaaing 

pracMoa, oonsIMant wHh such bradWonol factors ae product eaiatr, price, 

paifomwnea, and availability. I_ 

http://www.epa.gav/q>p/pubs(guitex/SiialguidaiKe.btm 3/3/2010 
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TTie manubctuie, use, and disposal of ceitaln products miglit have advene Impacts on 
human health and the environment These Impacts Impose costs that the purchasing entity, 
and ultimately, society as a whole, end up paying for hi one way or another. For the Federal 
government, the hazardous or toxic nature of a product or sendee can result In significant 
cleanup or liability costs, as well as in less ihrec^ quantifiable, but cumulative and persistent 
enidronmentai damage. Even non-hazardous waste is associated with ever-increasing 
disposal costs that can be avoided or reduced. Responsible management, beginning with the 
initial purchase of products and services that minimize environmental burdens, can diminish 
the Federal government’s raw material, operating, maintenance, and disposal costs. In 
addition, a product or service's environmental preferebinty can often have positive Impacts 
on Its overall performance. 

For these reasons, the Federal government's purchasing decisions are no longer confined to 
considerations of price and ftincUonal performance but should Include considerations of 
environmental performance as welL Today agencies can obtain improved environmental 
attributes not at the expense of, but Instead may operate In concert with, other traditional 
factors like price and ftincUonal peiibrmance. Those product or service providers who can 
opumize all these factors wHI capture and maintain the largest market-share of government 
customers. 

Just like price, performance, and health and safety, environmental fectors should be a 
sub)ect of competition among vendors seeking government contracts. In turn, this increased 
competition among vendors should stimuMe continuous environmental Improvement and 
Increase the avaUabitlty of environmentally preferable products and services. The purpose of 
this guidance is to enoourage Executive agencies to award contracts to companies that take 
mvlronmentai concerns into account. This process, consequently, win lead to the 
development of environmentally preferable preducts and services that perform better and 
cost less because they reduce waste and negative environmental Impacts. As stated, this 
principle reflects tlie spirit of a number of reInvention Initiatives at EPA and across the 
Federal government aimed at testing cleaner, cheaper, and smarte- approaches to 
environmental protection. 

Agencies have considerable discretion In Incorporating environmental preferability Into 
procurement decisions, especially within the context of ’best value' contracting. FOr 
example, environmental considerations that result In payment of a price premium fOr goods 
or services may be reasonably related to an agency's definition of Rs 'minimum needs' and, 
therefore, may be permissible. This Is not much different than paying a higher price for 
better performance or quattty. Federal personnel may consider paying a reasonable premium 
for environmentally pr e ferable products on a number of grounds. FOr example, a reasonable 
price premium may be JustMed because the environmental attributes of a product orservice 
provide ofbetting reductions In operating and Asposal costs. 

Balding PHncIpIn 2; MhMon Pmantlen 

Colwiileration of anvironmantal profarabilHy ahotdd begin aarly in the 

acqidsWon proce s s end be rooted In the elhle of poUuUon prewsmtion, 

which strives to elindnete or redoes, up-fTon^ pots nB sl rishs to humah 

health and the en v ironment. 

It Is never too early in the acquisition process to begin considering environmental 
preferabHIty. Ptfliutlon prevention, the reduction or elimination of waste at the source, can 
not only reduce pollutton, biA It can save money for agencies as well. Defense and dvlUan p 
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Federal agencies have ongoing programs for pollution prevention under EO 12856 and i^er 
authorities that can result In cost savings throughout the product or service life cyde. 
Furthermore, pollution prevention measures can lead to a higher degree of environmental 
protedlon by reducbig subsequent costs for disposal or cleanup of hazardous arastM and 
materials. A key reason for environmentally preferable purchasing Is to protect the 
environment by reducing waste and poUutlon at the source with the resuUng benefit of 
reduced overall cost to the government and the public (taxpayers and society as a whole). 

Under this guiding principle, pollution prevention should be the primary motivation and 
strategy for the Federal government's Implementation of environmentally preferable 
purchasing. There are many ways to apply poihitlon prevention to the acquisition process; 

a. Customized purchases or projects hi which program managers, architects, engineers, 
systems designers, or rtthers have input into the design phase afford agencies an early 
opportunity to apply environmentally preferable crxicepts. In addition, early Involvement 
offers agencies a unique point of leverage from which to address environmental Impacts. 
Although these types of purchases are not the bulk of Federal acquisition requirements, the 
early stage of customized product or project design is the time when decisions about 
different approaches, materials, and manufectuihig processes are made. Estimates show that 
70 percent or more of the costs associated with product development, manufecture, and use 
are determined during the Initial design stages.^ By incorporating environmental fectors 
during product or service design. Federal agencies can minimize environmental problems and 
their associated costs. For example, early environmental consideration helps agencies avoid 
potential liabliities due to fines as well as the costs of record keeping and reporting. 

b. During the early stages of acquisition. Executive agency personnel can also apply a 
systems analysis approach for certain products or services (such as computers, buildings, 
and transportation systems) in which a number of components have interdependent 
functions. A systems analysis approach takes into consideration the full set of product 
elements, focusing on how they Interact horn a life cycle perspective and helping to identify 
the most efficient options for meeting the governmenrs needs. 

c. Executive agency personnel might also appropriately ask whether a product or a service Is 
even necessary or can be replaced by a less damaging process. For Instance, in degreasing 
operations, questions arise as to whether an efficient cleaner using halogenated solvents Is 
better or worse for the environment than an aqueous-based cleaner. A rmxe appropriate 
(piestlon may be whether the deanlng/degreasirrg step can be eliminated without affecting 
the overall performance of the product or system. This might be accomplished, for example, 
by consolidating cleaning and degreasing in a later stage of the manufecturing process or 
changing the process Itself. As this example illustrates, environmental preferability does not 
Just Involve substituting a ’green* product for another. It also involves questioning whether a 
function needs to be performed and how It can best be performed to minimize negative 
environmental Impacts. 


The Department of Defense integrates pollution prevention into all of 

its major weapons system acquisition programs. For example, the 

New Attack Submarine (NSSN) Program has worked to Include 

environmental conslderatlona In all phases of the submarine's life 

cycle, from initial ilesign to eventual disposal some 30 or more years 

later. . 

(1 
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By considering alt viable environmental alternatives during the design 
phase, the NSSN Program Mentlfled a number of options that will 
result In benefits, lust a few examples are listed betow; 

* A redesigned nuclear reactor core will eliminate the need for 
refueling and disposal of spent nuclear fuel, while ardiievlng a 
multl-miilion dolbr cost avoidance. 

* 31 percent reduction In the number of paints and coatings 
used In manutacturing the NSSN while ensuring that all of the 
selected paints satisfy applicable performance and 
environmental requirements. 

* 61 percent reduction in the number of adhesive products to be 
used on the NSSN compared to ^e number required for 
previous submarine classes. 

* 80 percent reduction In the number of solvents and cleaners. 

■ Research and development effort to Identify and test a 

biodegradable hydraulic fluid for submarines to replace the 
current toxte mineral oil-based fhiid. 

By recognizing early on that the key to reducing environmental 
impact throughout the ship's IHO cyde is pollution prevention and 
hazardous material control and management, the NSSN Program was 
able to design a submarine that meets strict safety and performance 
requirements, achieves significant cost savings, and minimizes risk to 
the environment. 


OukUna Miotpde Si Ufu Cfdm Pm n pacthn / Mumptm Attri biiim 

A product or satvioe'u onviranmental preferability Is a hanctlan of 
rmiHipla sllributas from a Ufa cyde parepact i va. 

Federal agencies should consider the following concepts in applying this principle; 

a. Ufie cyde perspective - A product or service has environmental impacts long before and 
after the Federal government purchases and uses It. The manufacture, use, distribution, and 
disposal of products create a variety of burdens on the environment. Federal agencies should 
strive to purchase products or services with as few negative envkonmental impacts in as 
many life cyde stages as possible. In other wonfe, Federal agencies should determine the 
’environmental preferability* of a product or servtee by comparing the severity of 
environmental damage It causes throughout its life cycle with that caused by compding 
proihicts— horn the point of raw materials acquisition, product manufecturing, pacdcaging, and 
transportation to its use and ultimate disposal. By doing so, the Federd government can 
mktimlze the overall environmental impacts of products and services. In addition, by rtctively 
seeking and ccmsidering life cycle Information to infetm buying decisions. Executive agency 
personnel can send a dear signal that government business wIN go to those who consider the 
effect of their product's life cyde on the envirannient. 

life Cyde Sages of a Typical Protiuct 

Although most people would agree that considering life cyde Impacts in purchasing decisions 
is desirable, there are disagreements on how to make purchasing decisions that best reflect a 
Kfe cycle perspective. Even the term 'life cycle* is interpreted differently by different people. r 

htq)://www.q>a.gov/qipipiiba^guidane^nalgurdance.htm 3/3/2010 



95 


Final Guidance on EPF | Envinnunentally Piefoable Purchasing | US EPA 


Page7afl6 


To some. It connotes an exhaustive, extremely time-consuming, and very expensive analysis. 

To others, a Bfe cycle perspective Is possible m an abbreviated process. In which a long list of 
potential environmental attributes and/or Impacts Is narrowed to a few, allowing for 
comparlson across a particular product category. In addition, the ability of Federal purchasers 
to make buying decisions from a life cycle perspective depends on a variety of factors 
Including: the type of product or service being purchased; the avaiiabilty of Kfe cycle 
Inlbrmation and/or willingness by the provider to give the Information; and the availability of 
easy-to-use tools that can translate this information to support purchashig decisions by the 
Federal government, EPA recognbes that agencies may find It easier to apply a life cyde 
perspective when the result wIR be internal agency environmental benefRs and/or cost 
savings r^herthan extranal benefits. Nevertheless, EPA encourages agencies to consider 
reducing Impacts along all stages erf the product or service life cyde. 

This guidance promotes the use ot a range of practices, from Hfe cyde considerations to a 
more rigorous, sctentifIcaHy defensible life cyde assessment methodology. EPA encourages 
Executive agendes to use currently available tools as weH as help refine and address the 
needs of Federal purchasers. Examples of available tools and references are listed In Section 
VI. For the most current list of available tools. Executive agency personnel are referred to 
EPA's EPP Program Web site . EPA also encourages experts both within arxl outside of the 
Ferteral communRy to develop additional life cyde to^ to support environmental 
preferablRty decisions. 

b. Multiple emkonmental attributes - Environmental preforablllty should reflect the 
conskteratlan of multiple environmental attributes such as Increased energy efndeticy, 
reduced toxicity, or reduced Impacts on fragile ecosystems. In addition, these attributes 
should be considered from a life cycle perspective. Focusing on one environmental attribute 
of a product or a service, without considering others, might Inadvertently exclude important 
impacts on the determination of environmental preforablllty. For example. Improving one 
attribute (e.g., increased energy efficiency or reduced toxldty) may result hi other 
unintended environmental life cyde Impacts. It Is also possible that focusing on a single 
aspect of the product or service will cause Executive agency personnel to overtook 
Improvements that the vendor has or can make m other aspects of the product or service. In 
short, R Is dlfflcuR to be confident that an alternative product is environmentally preferable 
wRhout some consideration of muRlple attributes from a Hfe cyde perspective. Analytical 
tools such as life cyde assessment can help Federal agencies ensure the product or service 
they purchase does not create new problems for some other aspect of the environment by 
identifying other potential negative impacts that should be alleviated. 

Although the dotermlnatien of envhonmentol preforabllRy should be based on muRlple 
environmental attributes. Federal agencies may at times make purdiaBina dodsfona based 
on a single attribute when that attribute distinguishes the product or service hi a category. In 
Rs environmentally preferable purchasing effort, EPA alms to build upon those attrHxites that 
are weR-defbied, measurable and familiar to Federal purchasers (e.g., recycled content and 
energy effidency). EPA also seeks to support the development of similar defInRIons and 
measures for other attributes that are less understood arxl to advance consMeratton of 
mdtiple environmental attributes In purchasing decisions. 

The menu of environmental attributes described in Appendix B offers a prdiminary look at 
what should be considered In environmentally preferable purchasing decisions. Many of the 
attribiRes are relevant to a number of different product life cycle stages, while others are 
mine pertinent to one particular stage. The menu should serve as a means to 'mform 
ExeoRIve agency personnel about the different types of attributes that can make a product 
or service environmentally preferable. Each arxl every element in the menu is not meant to _ 

0 
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be applicable to all products and servlo» nor Is the menu all-inclusive 

Otildbtg Mndpla 4; Compmrlmm of Envlmatmntml impaciM 

Detarminlna envlranmenM prafarabiUty mlgM bivahro oampaKiig 
anvlranmantal Impada. In comparing envlronmantal lmpacta> Poderal 
agandoa shouM omiddari tha ravoralMIfty and googr a p h l c aoda of tha 
anvironmantal Impacta, tha dagraa of i B f fa ra n ca among oompaMno 
producta or aorvloea, and tha ovorrMing Importanoo of pitAadIng human 
haalth. 

In determining environmentai preferability. Executive agency personnel might need to 
compare the various environmental Impacts among competing products or services. FOr 
example, would the reduced energy requirements of one product be more important than the 
water pollution reductions assodatixi with the use of a competing product? The Ideal option 
would be a product that opdmized energy efficiency and minimized water pollutNin. When 
this is not possible, however. Executive agency penonnel wlH have to choose between the 
two attributes. It Is Important to consider both the nature of the environmental Impact and 
the degree of difference among competing products. 

There is no widely accepted hierarchy that ranks the attributes or environmentai Impacts that 
are most Important. The fallowing three fiactors are intended to help &cecutlve agency 
personnel analyze the environmental Impacts of compedng products and services and make 
decisions about environmental preferability when breed with trade-offs among environmental 
attributes. These fiactors are not listed in order of importance. 

a. Recovery Orrte and geognphk scale - Federal agencies should consider recovery time and 
geographic scale in comparing environmental impacts. To what extent Is an environmental 
Impact reversible? An Impact Is less acceptable If the recovery time Is hxiger.^ The 
geographic scale of the problem and die importance of the affected ecosystems are also 
significant. Global environmental impacts are more significant, therefore, than ecological 
stressors that have a local or regional ecosystem impact.^ 

The table shown below provides a bask: ftameworlc for considering the reversibility and 
geographical scale of environmentai Impacts and incirxics some examples of how certain 
Impacts might fit into the matrix. 

While some environmentai standards or other sources of comparative Infonnation on 
products are nationai or international in scope. Federal agencies should also be prepared to 
consider unique local knpacts and sIte-specIfIc uses. Information based on an assessment of 
nationai or global needs, by Ks nature, rarely allows for the consMeration of local Impacts 
associated with how products are used, tecyded, and/or discarded. Executive agency 
personnel are encouraged to consider local factors, where they are relevant, and not rely 
exclusively on national or global information. For example, although it may be generally 
accepted that an aqueous-based rfegreaser Is preferred over a halogenated solvent 
degreaser, the environmentally preferable purchasing decision may depend on whether there 
Is sufficient local wastewater treatment capacity to deal with the aqueous waste. 

There may be rare occasions where the goal erf minimizing a local Impact, siKh as smog. Is in 
conflict with the goal of mfeimizing a globM impact, such as ozone depletion and global 
dImate change. In these Instances, EPA encourages purchasers to engage as much as 
possibte In applying Prindple #2 and aiming to prevent pollution, thereby avoiding such 
trade-rrffe. Where there are unique local circumstances, the purdiaser can make the C 
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Judgment that the local conditions and impacts should be given priority. 

BCOLOeiCAL PfflDJUnr tUMCTS MATKZX 



Rayorsibility 1 


1 

Yaara 

DecMleB 

Canturiaa/ 

liMlallnita 


Local/ 

Ra^nal 

Erosion 

Conventional 

Pollutants 



Beogrephlc 

Seale 

Natioiiri 

Haardous 
Air Pollutants 

Chemical 

Releases 

Sloaccumulative 

Pollutants 



Global 



Loss of 
Biodiversity 

Ozone 

Depleting 

Chemicals 





Global 

Warming 

Gases 


■!■+ This matrix prevides a few examples of how certain environmental stressors and impacts 
might tail Into the dKferent categories of reversibility and geographic scale considerations and 
Is not meant to be comprehensive. 

b. DHtertnces among competing protiucts - In some situations, a purchaser may determine 
preferability by looking at the dlf^nces of environmental peifbrmanca among competing 
products, rather than by comparing environmental problems. Guiding Principle 3 addresses 
the Importance at idenWylng relevant attributes for a product. There might be slgnlflcant 
differences among competing products for some of these attributes, while for others, the 
differences could be minimal. In purchase comparisons, Btecutive agencies might prefer the 
product or service that provides a significant improvement over competing products, without 
makbig a determination that one environmental problem Is more significant than another. FOr 
example, a product that significantly reduces toxtctty might be preferable to one that makes 

a minimal reduction in waste reduction. 

c. Human health - A product or a service should be at least equivalent to comparable 
prockicts/servlces In protecting human health to be considered environmentally preferable. 
EPA's Science Advisory Board listed the environmental factors listed to the right as significant 
contributors to human health risks. 


List of High Priority Human Health 

Stressors | ^ 
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(n<^ In any order of importance); 

■ Ambient air pollutants 

* Hazardous air pollutants 

* Indoor air pollution 

* Occupational exposure to 
chemicals 


EPA recognizes that Stecutlve agencies considering these three factors (recovery time and 
geographic scale; differences among products; and human health) must rely on providers of 
products and services to supply practical environmental Information on products. EPA 
encourages organizations that provide environmental standards or other types of 
comparative product Information to consider these factors In evaluating and reporting 
environmental information for purchasers. 

eukHng Principle 5s enviraaamiriel Periormmnce XnfomMtfOfi 

Comprehanehra, aeeurata, and maaningfid Informatian about Uia 

anvironmaniai parfomianos of products or s an d c as la nacasaary In ordar 

to datarmina anviroonian tt i prafarabillty. 

a. Importance of Envkonmental Information — Executive agency personnel wilt need 
comprehensive, accurate and meaningful life cycle-based information about the 
environmental characteristics of products and services hi order to evaluate whether one 
product or service is more or less damaging than another. Even with this thorough 
information, however, making these evaluations can be difficult. Yet, without such 
Information, determinations of environmental preferability are even more challenging. 

Executive agency persrmnel are encouraged to seek, and product and service providers are 
encouraged to provide, Ufa cyde-based kifbimation abrxit the environmental performance of 
products and services. This Information should be sought and provided In all appropriate 
stages of the acquisition process including, but not limited to market surveys, request fer 
proposals, etc. (See Federal Acquisition Regulation, (FAR) 48 C.F.R. Subpart 23.7, which 
includes a mandate for the aequisitlan of environmentally preferable and energy-efflclent 
pnxiucts and services. 

acecutive agency purchasers may encourage product and service providers to describe their 
product or service's performance according to the menu of environmental attributes included 
in Appendbt B (1). 

Product and service providers' disclosuta of environmental Information about their products 
and services will also faster competition and encourage a market-driven approach to 
environmental improvement. The accessibility of the Information to the public (both 
Executive agency personnel and the general public) will help ensure its accuracy and 
credibility. 

b, What/How Information Is Conveyed - A number of resources about the environmental 

performance of products or services are currently available. Two general categories of 
Information sources can be distingubhed: ( 1 ) manufacturers who provide environmental 
Information (e.g., environments claims, product profiles, etc.) about their products either on 
the label or through product literature. Including advertisements; and (2) environmental 
Information complied, evaluated, and reported by non-governmental entities. Induded In this 
second category are thinf-party certification programs that evaluate the environmental | 
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aspects of products and award symbols (e.g., ’seals-<rf-approval*) or compile "report cards" 
of environmental Information. Non-governmental enttttes may also verify specific claims 
made by manufbcturers (e.g., paper contains 30 percent recited content). 

Information conveyed through claims and seals can help Executive agency personnel identify 
environmentally preferable products, depending on the types of products being purchased 
and the legal acquisition requirements Involved. A more detailed discussion of how Executive 
agencies can use technical expertise and research of non-govemmental entitles in their 
environmentally preferable purchasing practices included In Section V and Appenrlx D. In 
evaluating the environmental attribute claims made by anyone, whether they are 
manufecturers, vendors, or other non-govemmental entitles. Executive agency personnel 
should refer to the Federal Trade Commission's (FTC's) "Guides for the Use of Environmental 
Marketing Terms." (Green Guides.) 

V. executive Agency Implementation 

Ihis section recommends steps that each agency can take to Implement the environmentally 
preferable purchasing provisions of EO 13101. 

A. Pirilcy illrectlvo and afflrmativa procuremmit plana 

RecognteWg that effective implementation of environmentaHy preferable purchasing wIR 
require dear direction and support (tom the top levels of each agency, this Final Guidance 
recommends that each Executive agency issue a Policy Directive prrxnotlng the practice. A 
sample is Included in Appendix C. The policy directive should Indude the elements listed 
below: 

An oreraH statement of policy; 

* Agency personnel should seek to reduce the environmental damages assodated with 
their purchases by Increasing their acquisiticn of environmentally preferable products 
and services to the extent feasible, constetent with price, performance, availability, 
and safety considerations. 

* Environmental fectors should be taken Into account as early as possible in the 
acquisition planning and decision-maldng process. (See EO 13101, Section 401.) 

* Responsibility for environmentally preferable purchasing should be shared among the 
program, acquisition, and procurement personnel. 

A commitment to the fo/towfngr 

■ Increasing the acquisition cf environmentally preferable products and services. (See 
EO 13101, Sections 102, 503 (c), and 602.) 

■ Under section 6002 of the Resource Conservation and Recovery Act of 1976 and FAR 
Subpart 23.4, prooiring agencies are required to establish affirmative procurement 
programs for purchasing EPA-desIgnated recyded products. ERA recommends that 
agencies expand the scope of their affirmative procurement programs to indude 
environmentally preferable products and services. EO 13101, Section 302, (a)(1)(a) 
calls for a Strategic Plan to Include the "direction and Initiatives for acquIsItkNi of 
recycled and recyclable products and environmentally preferable products and 
services." Furthermore, Section 302 (b) (1) requires Agency Environmental 
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Executives to 'translate [this] Govemment-wride Strategic Plan Into specific agency 
and service plans.* 

* IdentMylng and Implementing plot prefects (See Section V (B) below). 

* Establishing Internal agency Incentive and award programs to recognize those people, 
teams, and interagency work groups who are most successful at promoting the 
purchase of environmentally preferable purchasing (see Executive Order 13101, 

Section S02). Collaboration among agencies to provide education and training is 
highly encouraged. 

In order to minimize the burden on Executive agencies, EPA recommends that each agency 
Incorporate In Its PoHcy Directive to promote environmentally preferable purchasing into its 
Affirmative Procurement and Strategic Plans. This incorporation can transpire as agencies 
revise their plans. Agencies should ensure that their Policy Directive is made available b> the 
field-level procurement and environmental personnel. 

B. Pilot Projacta 

Section 503 (b) of EO 13101 states *[A]gencles are encouraged to Immediately test and 
evaluate the principles and concepts contained In the EPA's Guidance on the A^uisldon of 
Environ mentafiy Preferable Products and Services through pilot projects to prov^ practical 
Information to the EPA for Anther updating of the guidance.' Furthermore, Section 704 states 
'Each executive agency shall establish a nxxlel demonstration program. . . to demonstrate 
and test new and innovative approaches such as Incorporating environmentally preferable... 
products....' Into model faculty programs. To help Executive agendes Implement these 
provisions of the EO, this Final Guidance Indudes some suggested steps for initiating and 
implementing pilot acquisitions. 

The suggestions that fallow are based on lessons from early pilots undertaken by the General 
Services Administration and the Department of Defense In partnership with EPA. Case studies 
from these and other pilot prqjecis are available Aom the Pollution Prevention Information 
Clearinghouse (202 260-1023) or they can be accessed through EPA's B>P Program Web site. 

Additlonai pilot acquisitions will be Important testing grounds for applying the guiding 
principles and testing their applicability. The pilots wW also provide valuable Information fOr 
the development of tools and resources to fOdiltate widespread adoption of environmentally 
preferable purchasing practices. 

EPA WIN track pilots that are planned or already underway on the EPP Web site, providing a 
clearinghouse for biformation on government- wide activities related to environmentally 
preferable purchasing. (See EO 13101, Section 503 (b)(4).) B>A wil disseminate Information 
about different pilots among the agencies through the EPP Web site, updates, and feet sheets 
to ensure that lessons learned are shared and used to inform other pilot prplects. 

The discission below Airther describes how these pilots and demonstration projects might 
proceed. EM encourages Executive agencies to undertake pilots and use all existing sources 
of information and technical expertise to carry them out. EM Is committed to supporting 
these pilots and providing overall coordination and technical assistance, as resources allow. 

1. SelecOon of pUols. Selection of pilot acquisitions Is at the discretion of the individual 
Executive agencies. There are at least two options for how agencies can approach this 
selection process. First, an agency may want to identify an environmental problem that It I 
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wants or needs to address. Once the problem has been UentHied, the agency can develop a 
list of products and services that contribute to that specific environmental problem. 

Alternatively, an agency may start out with a product or service category for which it wants 
to find alternatives. In either case, criteria that eigendes mli^t wish to consider In selecting 
pilot acquteiuons include: 

’ Potential fbr a reduction In risk to human health and the environment. 

* Status on EPA's prioritized list. Pursuant to EO 13101, Section 503 (a], and in order 
to assist Executive agencies focus their efforts on minimizing serious environmental 
Impacts, EPA has developed a prioritized Hst of the top 20 product categories. The 
complete list, along with a discussion of the methodology used In its development can 
be found in ^A's EPP Web site. 

' Existence of less harmful product or service alternatives. Alternatives could vary 
anywhere along the product or services’ Ufe cyde, for example, different ways of 
manufacturing or ifisposing. Alternatives might also Include di f fe re n t ways of getting 
the same result, even If It means acquiring a completely different type of prcxluct or 
service. 

* Feasiblllty/degree of flexibility in the acquMtion. 

* Products or services that are widely used within the Federal government and are 
representative Or typical of the procurement system. This maximizes the pilot's 
potential value to risers by providing lessons about the effectiveness of the (pildance 
and Increasing the likelihood that the pilot could be replicated. (See EO 13101, 

Section 503 (b] (1).) 

2. Implementation ofpHotpnjects. In Implementing the pilot projects. Executive agencies 
can look to the process and results of ptofects others have crxnpleted or develop a different 
approach for environmenally preferable purchasing. In undertaking the pilots, agencies are 
encouraged to; 

* Ensure the participation of envtronmentai and procurement experts. 

Use all of the options available to them to determine the environmentally preferable 
attributes of prixtucts and services in their pilot projects. Including the technical 
expertise of non-governmental entitles. This Is pursuant to EO 13101, Section 503 (b] 
(2). More specific guidance on the use of non-govemmental entitles is included in 
Appendix D. 

Once a product or service has been chosen, pilots typically involve; 

a. Determining environmentally preferable products and services. This can be 
accomplished by Executive agencies: 

* Identifying product attributes that can serve as Indicators of environments 
prSierablBty. Agencies can look to Appendix B for a menu of attributes. 

Selection of attributes should be tied to the most sljpiHicant envtronmentai 
problems or Impacts. 

* Collecting Information ftom product and service providers. This may require the 

development of contract language to ensure that vendors provide 
environmental information. | 
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■ With the recent changes to the FAR and the trend towaid best value 
contracting, agencies can now more easily consider envtronmental fectms when 
making purchasing dectelons. However, environmental Intbrmatlon is often not 
provided by vendors. Thus, it may be necessary for Executive agency personnel 
to clearly request or require relevant environmental Information ftom vendors In 
market surveys and proposals whenever appropriate. 

’ Evaluating the environmental Information. 

b, Incorporatktg results of the environmental Information research into the acquisition 
process to purchase environmentally preferable products and services. While the 
acquisitirxi strategy and method are determined by the purchasing agency, EPA asks 
that agencies select a strategy that: 

’ Maximizes the number of environmentally preferable product or sovks choices 
available to the purchasing agency. 

Promotes competition across prtsducts arrd services In terms of environmental 
performance. 

* Stimulates product and service process ktnovatlon and continuous 
Improvement. 

■ Allows for the consideration of locai environmental coniMtions. 

Promotes a definition of environmentally preferable products and services that 
can improve over time, 

c. Documenting the pnot effort, including a description of how the project was initiated 
and Implemented arid the lessons learned. A sample case sturiy template is attached 
in Appendbc E and is also available on EPA's EPP Web site. The results of pilot projects 
will be shared among Executive agencies through EPA's EPP Web site. 

More specific information about pilot Implementation will be made available through a variety 
of tools that B>A currently Is developing includtng; an interactive training module; a 'best 
practices guide* with examples of specWc contract language that have been used by 
purchaMng agencies; and a database of existing environmental standards that have been 
developed by governmental and non-govemmental entides. 

Section 12(d) of The National Technology Transfer and Advancement Act of 1995 (NTTAA) 
(Pub. L. 104-113, §12(d), 15 U.S.C. 272 note) and 0MB Circular A-119 (63 FR 8546, 
February 19, 1998) direct Federal agencies to use both domestic and International voluntary 
consensus standards In lieu of government-unique standards in their procurement and 
regulatory activities, except where It would be inconsistent with applicable law or otherwise 
Impractical. The Act's purpose Is to reduce the cost of procurement and regulation by 
requiring a Federal agency to (haw upcxi any suitable technical standard already used hi 
commerce or Industry rather than invenUrtg a new standard. Some cf those standards might 
relate to evaluating envbonmental performance and measurkig the environmental attributes 
of products or services. In atablishhtg Environmental Preferable feirchaslng pilot projects or 
planning other environmentally-sensltlve acthrUes, agencies should first determine whether 
there is an applicable voluntary consensus standard that would meet Rs needs. 

The NTTAA also requires a Federal agency, when It Is consistent with the agency's mission, 
authorities, priorities, and budget resources, to participate In the standards-setting acthrtties 

litlp://www.epa.gov/epp^pubafguidaoceffii)alguidance.libn 
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of voluntary consensus standards bodies. Such participallon helps ensure the development of 
standards that meet the agency's needs, hidudtng those related to Environmental Preferable 
Purchasing concerns. Ibis collaboration can also promote national goals and obfeAlves. OMB 
Circular A-119 specifically mentions the need to promote the use of environmentally sound 
and energy-effhtent materials, products, systems, services, or practices as well as the 
improvement of pubic health and safety. (See OMB A-119, Section 7a.) 

In the long run, institutionalizing the purchase of environmentally preferable products and 
services requires that Executive agencies continue their efforts after the pilot's are 
completed. Given that environmental information about products and services is still scarce, 
agencies should rely on all sources of Information and technical expertise in making 
determinations about environmental preferability. To foster agencies continue acquisition of 
"green" products, EPA wlli coordinate the development and strmdardizatlon of environmental 
information about potential product and service categories for future pilots. This effort will 
consist of identifying environmental performance characteristics and measurement methods 
and wlli involve technical experts both inside and outside the Federal government. Executive 
agencies should examine all Information generated through these types of efforts. The 
agencies, and niM the nongovernmental entities, must make all Anal determinations 
regarding environmental preferablUty. 

The experience gained from Executive agency pilots wilt be key In determMng the scope and 
nature of EPA's long-term acUvttles to advance Federal environmentally preferable 
purchasing. The lessons learned and partnerships formed from these pilots will help establish 
a broader Infrastructure to support this inltlathre EPA might use existing mechanisms or help 
develop new resources such as guidance, networks, and databases in support of the Federal 
purchasing communtty— to build this infrastructure. The Infrastructure will help bridge the 
gap between the environmental and procurerrtent expertise within the Executive agencies. 

AR Executive agency personnel will have a role In creating a demand for environmentally 
preferable products and Services. Thus, the irtfrastructure will also have to support the 
developtrrent of tools that are easy and convenient for getteral and diverse use. 

In light of the evolving acquisition landscape atrd the dynamic nature of the marketplaoe, the 
infrastructure will have to be flexible. In the Increased globalization of the economy and 
trends toward commercialization of the Federal marketplaoe, will also require agencies to 
coordinate this Initiative with new International trade and standardization developments. 
Uttimatsly, the measure of this initiative's success will be in the increased availability and 
purchase of products and services that pose fewer adverse Impacts on human health and the 
environment. 

FooMotee 

1. U.S. Congress, Office of Technology Assessment, Green products by Design: Choices for a 
Cleaner &ivlronment, OTA-E-541 (Washington, D.C. U.S. Government Printing Office, 

October 1992) [Bafi k to t Wk t l 

2, Thte Is based on the findings of the Science Advisory Board, published in Its 1990 report 
entitled "Reducing Risk: Setting Priorities and Strategies for Environmental PTMection," a 
statement policy on priority pollutants affecting toivkonmental and public health. In this 
report, environmental stressors were Judged to be significant based on two primary criteria— 
the geographic scale and degree of reversibility of the impact. 

The Science Advisory Board is a public advisory group providing extramural scientific 

iiltp.7/www.epa.gov/qqk^xiba/guidanceffiiw!guidsiiceJitm 3^/2010 





104 


FlnalOuidaiiceonEPP|EnviroomciitiUyPrrfenblePurdia!Biig|USEPA Pagel6afI6 


information and advice to the Administrator and other officials of the Environmental 
Protection Agency. The Board is structured to provide balanced, expert assessment of 
sclentmc matters related to problems fadng the Agency. I Back to text! 

3. Refer to above footnote, f Back to textf 

Continue to Resources for the Rnal Guidance 

Continue to Appendix for the Final Guidance 


http://www.qia.gov/)^)plpidia/guidance/fiiialgmdanceJitm 
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Environmentally Preferable ^Kirc1iaslng'(iFf*J 


You are here; gAiMltW PreYWIlon. htWatlW MStflC SyfeMiPat 

BivtfBnmwBIlY PriftraMe PtircNUng i^iMiciilOTe CWttr ReiMBi PeMiawiow Tips for 

Buying "Green” with the Government Credit Card 


Tips for Buying "Green" with the Government 
Credit CardT 

As published by the EPA In January 2000. 

Assuring that your purchases comply with environmental laws and ERA'S policies. 

You have the opportunity to help the environment wrtille buying products that meet your 
program's needs. President Qlnton has directed federal agencies to buy products that are 
made with recycled content, have less peckaglng, are energy efficient, don't create 
hazardous waste, and incorporate other environmentally preferable attributes. As you use the 
government credit card, you can help EPA meet this commitment. 

Here's how: 

■ Buy products with recycled content 

■ Buy products with reduced oackaolno 

' Look for the Energy Star label 

Ask If the product contains hazardous materials or toxic chemicals 
* Look for other Infbnnatton on the environ mental features of products 

Contem 

EPA designates recycled content products thet government agencies must buy. FOr products 
which have been (teignated by EPA, you must buy those which contain recycled content as 
long as they are available, meet your performance needs, end are cost-competitive. EPA 
recommends the required minimum percentage of recycled content that the products you 
buy should contain. A table or recycled content percentages as of 1/19/00 Is included In this 
manual as an appendix. 

Whatever your Job, R is likely that you will be asked to order a product which has been 
designated by B'A. Supply Clerks, Secretaries and Administrative Officers order copy paper, 
file folders, remanutactured toner cartridges, writing tablets, envelopes, pia^ office 
supplies, shipping and mailing products, awards end plaques, end other products we typically 
use every day. Fleet managers and users of fleet v^ldes purchase automotive products like 
motor ol, tires, and engine coolant. On-Scene Coordinatois may buy spin containment 
products. Employees in FadlRies or Safety and Environmental Compliance may buy signs, 
paUets, parking stops, traffic cones and barreb to control baffle flow In our parking KRs, park 
benches and picnic tables, and certain other building and lantfscaplng products. All of these 
products can be made with recycled content and you can fbid most of them In the General 
Services Administration's (GSA) “Environmental Products Guide' l eiiT B iMBiffl . 

Manufecturers, suppliers, and helpftil national specifications can also be MentHled at EPA's 
Comprehensive Prooireniient Guidelines Web sfte . 

\i 
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Terminology ... 

Recycled content products contain 'recovered materials' or ' 
'postconsumer materials' or both. 'Recovered materials' means 
materials that have been removed or diverted from sdM waste - 
hi other words, trash - Including solid waste created by 
manufacturers, 'Postconsumer materials' are materials that we 
discard at home and at work that are separated or diverted for 
recycling instead of going to a landfill. 

In the case of paper products, President Clinton requires Federal 
agencies to purchase products containing 30% postconsumer 
material beginning January 1, 1999. taper products containing 
30% postconsumer materials wfli be available fmn GSA's 
schedule and stock programs. 


Raducad PackagiiHI 

Packaging is a significant solid waste problem. EPA estimates that packaging alone accounted 
for 23.7 % of the volume and 19.4% of the weight of the material that went to municipal 
landfills In 199S. We can reduce the amount of trash we generate by buying products with 
reduced packaging. FOr example, if you can purchase pads of paper that are not wrapped in 
plastic shrkik wrap, you wHI not have to throw away the plastic. Also consider buying a larger 
quantity packaged in a single box rather than smaller quantities in multiple boxes. 

Energy Effidancy 

When buying products that use energy (computers, copiers, fax machines, multitasking 
devices, document scanners, TV/VCRs, reMgerators, etc.), look far the Energy Star label, 
which tells you ttiat the product is energy emdent. Check EPA's Energy Star Products web 
site at or call the Department of Energy's Federal Energy Management Program for the latest 
recommended levels of energy efficiency for different prtxlucts - 1-800-DOE-EREC or 1-800- 
363-3632. Fedcenter.oom, an e-commerce site that you can purchase a variety of goods and 
services through, will Identify and aHow you to purchase the EnergyStar product options 
available to you. Indicate that you want to see EnergyStar products via their Search secOcm, 
or look at the "EnergyStar oompUanf column In the 'Compare Products' section of their site. 

Haxardous Metariale and Toxic Chainlcals 

Ask If the product cixitalns hazardous materials or toxic chemicals. Samples include deankig 
products containing petroleum-bBsed solvents or adds, and paints (some contain chromate 
or volatile organic compounds). GSA's 'Environmental Products Guide' indudes information 
provided by vendrxs to help you choose a more environ mentaly preferable aftemat'ive to 
many ofthese products. 

Battery-rxierated portable electronic devices sudi as cell phones, laptop computers, walkie- 
talkies, and tools often use rechargeable Nl-Cd batteries which contain cadmium, a 
hazardous material. If you buy (xoducts wRh ffi-Cd batteries, ask for batteries with the 
Battery Recyding Seal (see graphic). 

Advise the person who wHI be using the product that NhCd batteries must be recyded at the 
end of their useful life so they don't end up in a landfill. They should contact their 
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safety/environmental oompllance manager for assistmoe. Information for consumers on how 
and where to recycle their used Nl-Cd batteries Is also avaHaUe through a toll-free number: 
l-gOO-822-8837. 

There are Mher situations where you may have to buy products with hazardous materials, 
such as laboratory chemicals, NoUfy your facSty safety or environmental compHarrce 
manager before you purchase the Item. If this Is a new chemical at the focHity, they may 
require you to get a Material Safety Data Sheet. Or there may be special worker safety, 
recycihrg or disposal procedures that you whl need to follow. 

In summary, when buying products, consider the following environmental criteria: 

Minimize Favor 

■ HMvy mctaii iMd, mwcurva 

■ Obom (topitttfig dibrfniitod oompound* 

(•4. OCl) 

• GrganlG tohranti (*.9. dtbrlfiatad and 

aromcUdiydracirbom 

• Ri ct M ty, cofTDtfvanMi, H w iwn a felKy, 

inttMoopotanttol 

* cardnoganty midagatMy taratogan* 

* Acuta and chronk toodeity 

* S ubatan c a a that can btoaecumulats 

* VdaUla organic eampoundi (VOCc) 

* Phoaphoroua 

A good source for this information is EPA's Environmentally Preferable Punchaslno Program’s 
Database of environmental Information on products and services.. In addition, vendors are 
often happy to provide this information on their products. 

Raaowoea ba help you make more onvlranmanlally praSlarelilo purchasing choicos: 

Listed below are some website addresses and telephone numbers of selected vendors that 
offer products with good environmental features. The following also references resources 
containing general green purchasing and product Information. (Of course, this is not an 
exhaustive list of companies and EPA in no way endorses their products.) 

B nv ireo m e rtta l owes PreOsets 

Provides Hnks to numerous resources. 

Rainbow Eco SpedaWos — Carriers of the Natkmal Recycling Coalition Recycled Content 

Product Line 

1-800-842-0527 

Office and school supplies Including recyded-conterrt products, agricuRural-based products, 
solar products, and less toxic products 


PMtcoiwiinw raqrcM eontsnt 

* touMbaty/rapab^Ry 

* RaducOon in pMfcagbtg 

* Bnargy Eftldancy 

* Um of fanawab k anoroy 

•aiBtat 

* Bl o baa ad pioducti 
BtodagradablRy upon dlwwad 


iextT DiMtaimor I 


1-800-327-8449 

Its product offerings include recycled-conlent products, agricultural based products, solar 
products, less toxic products and cruelty-free products. 


e«l!BMH-0fH» Pr Wl!B«i ItumiiwMnia 
hftp;//www.epa.gov/eppftodsf(xeditcanl.htm 
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Ecotnalf contains Mnks to sites that sell traditional offioe pioducts with recycled content, high 
quality recycled disleettes, energy-effident lighting products, etc. 

IHill Orde Paper Outlet iBnniiiMhiirrfi 
(919) 309-0811 


Orean Ofllee InfstmalhHi/ ■uylno auMes 


Woridno Your Wav to e Creen Ofttce nwTJhtlwmd 

General product hitbrrnatton, product list, as well as green buying information 

Green Seal 

(202) 331-7337 
□tnce Green Buying Guide 

Green Offtae Ma0azine 

1-800-709-0012 

Office Furniture information. 

***Product attribute dalms should be carefully examined to make sure they are consistent 
with the Federal Trade Commission's (FTC) Guides fOr the Use of Environmental Marketing 
CtaiiTB. In general, be skeptical of broad dalms that the product Is "environmentally safe," 
'environmentally friendly* or "non-toxtc" unless the manufacturer can back up the dalm with 
actual documentation. The EPP Web site has a helpful brochure describlno the FTC guidelines . 
There you will also And many examples of advertising language to help you understand how 
to evaluate advertising claims. 


Comprehensive Pronimnwit GuMaMim 

(This section was updated In April 2008.) 


EPA's CPG program provides recycled-content recommendations for lists of designated 
products. EPA has already designated or Is proposing to designate products grouped Into the 
following eight categories: 


Construction Products 

Landsiacinq Products 
Nonoaoer Office Products 


Transportation Products 

Vehicular Products 
Mbcellaneous Products 
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L Introdnctioii 

Hie Fedeial govemmeat has made significant {vogress in impioTing environmental md 
energy perfbnnance liiiDus^ a senes ^executive ordem, ktanoianda of Undetstanding, 
and other giadance. ExeculireOrder 13423 

fitiufranmeiitat fiiergy, end Thaisjsorftitton Mtaogeaaenr, intends to bmld on fiiat bo(fy 
of work and success by integntiiig and iqidating prior practices and reqnremenls into a 
cohesive, straSe^ q^oach to findier ensure enhanced perfomiance and conqdimce 
wifii statutoiy and oto regiarements. 

Section 2 of the RO. directs Federal agencies to implmnent sustainaUe (Buctices for 

• Energy eCBdency and leductioos in greenhouse gas onissians. 

• Use of renewaUe energy. 

• Reduction in water consunqition intensity. 

• Acquisition ofgrem products and services. 

• Pollution prevemian,indnding reduction or efiminationoftbe use of toedc and 
hazaidom chemicals and materials. 

• Cost-efifective waste prevention and recycling programs. 

• Inoeased diversion cd solid waste. 

• Sustainaide desigodagh pecfo nn aoce buildings. 

• Vehicle fleet management, including the use of ahemative fid vducles and 
dtemative fiiels and the finfiiar reduction of petroleum consunqaion. 

• ElectTottics stewadsUp 

A-Pamoie 

Hie purpose of this document is to define agaot^’ requtemmtt for inqdementing RO. 

1 3423 1^ to define broad strategies fiir achieving them Hiis docvanent is the first of 
sudi RO. implementing instnictians. In order to ensure effective and nffirMW 
implemenlatian, and to meet the goals and objectives of the EO., it is mandatoiy that 
eocecutive departments and agencies implement the activities described in fiiese 
instiuctioiis in accordance with Sections 1, 2. 3. and 4(b) of die E.O. 

B. Authority 

Hieseinstmctions are issued under the audnrity of Section 4(b) of the E.O. Hiissection 
ainfamizes die Qiaimuai rtf' the Coraicil on Environmental Qinlity (CEQ) to issue 
instnicti<ms on inqilemeoting die RO. alter considtation with tl)B Oiiector of the Office 
of Management Budget (OMB) and die interagen^ Steering Comminae. 


The mganizational structure of die entities established to coordinate and ovmsee 
implementation of RO. 13423 is shown in Figiae 1. Hw organizaticnal structure as well 
as die roles and reqxnsibtlities of each erdity are described below. 
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• Recycled conlait tHoducti desigaated in EPA’s Ccrngneiiensive Procinement 
Chuddiiies. 

• BooByStai® products identified by DOE and EPA, as well as FEMP'desi^utted 
eoeigy-effident products. 

• Water-effidem products, indudiiig those meeting EPA’s WatetSemestandai^. 

• &ieiKyfiomtenewdrie 80 iBGes. 

• Kobased products designated by die U.S. Department of Agriculture in the 
Kt^rrfeiTed pro^xm. 

• BaviraoineDtaUypte£eeableisioduct5andserrioes.indudii%^EAT-rogirtreed 
electronic products. 

• Alternative fudvehides and alternative fiieb required by EPAcL 

• Products widi low or no toxk or hazardous ccostituents, consistent widi section 
VIII.A of diBse itMroctifflis. 

• Ntm-ffieonedqiletiiig substances, as identified in EPA's Significant New 
Alternatives PiD^ant 


nt MimmumrontentSlaiidaidfiir Printing Mid Writing Paner. Each agmcvaludl 
continue to use die following miiumum content standards wten purchasing prinliiig and 
wiitiiigp^)as,induding office pttper products, v support services that indiide the 
supply written documents: 

• 30 pereent postconsumer fiber. 

• 20 percent postconsumer fiber, IF papers codaining 30 percent postconsumer 
fibs are not reasonably available, do not meet reasooaUe performance 
requirements, or are o^ available at an iBieasonable pricei 

EPA dull review die reconanended content levels for pcindiig and writing papers itttfae 
existing Paper Proifaicts Recovered Materialt Advisory Nodoe and adjust die 
recommendations, where appropriate. EPA riiall report its dedsions to the FEE 

(It Review of rrmmrriiemive Pmamment Omdeliiim EPA sbaU review 
existing product designadons in the Conqgeheosive Procmeraeot Guidelines for 
eflfocdveness, ofasoteseence, aid consistency widi the biobased laoducts designation 
piogrem,eoviraomenlaUypreftiabiepordiasingptograni,andEneigyStai®andFEMP- 
designatecl energy efficient products program. EPA shall delete those designations that 
are inefbecdve in meeting die objecdves of the Resource Conservation and Recovery Act 
section 6002 or are obsolete diK to marlcet charges. 

m Pjlyimnmanrsnv PimBusHb Pmdnelv id Services Eadi agoicy riiaU 
inirdiase environmentally p refera b le products aid services, usirig EPA’s Guidance on the 
Acquisidoo rfEivironmeatally PrefetaUe Products and S^ct^. 


^ Per EPA*a gakrinfift. bd to httn:/Avww ■eDa.gov/epp/puh.Vgiiidflnce/ 2 uidiinoenagft htm. GuidaiKecn 
loecific Producti cr product caiBgDOM ia faund a http://vww.eoa.eovfeDi)ft!iib!iArodiii:tviofiidBct3.htin . 
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Vm. PoDntion Prevention and Manajf^mmt of Toxic and Hamdons 
Materials 

KO. 13423, Sec. 2(e): In in^daneming the policy setjbrA in section 1 of Ms 
anter, Me head cfeatii agency dtatt: 

(e) ensure Mat the agency (i) reduces Me quantity aftaedc and hazardous 
dtemicals and materials acquired, used or disposed of hy Me agmcy, (ii) 
increases Aversion of solid waste as appropriate, and (Hi) maintaiea cost- 
egbcttve waste prevention and recycUng programs in itsjbciUties. 

Sec 3(a), excepted (e), and 0: In inqdementing the policy set forth in section 1 
of this order, thehatdofeadt agency shall: 

(a) MqdementwiMin the a^/ency sustainable practices for... (v) pollution atd 
waste prevention and retycUt^ (vl) reduction or ebminatiantf acquisition imd 
use cf toxic or hazardous chmicals... 

(e) ensure Mat cotoracts entered bitaafio' Me date of Ms order for contractor 
operation ofgavemment-awned focHlties or vdiicks require the coittractor to 
comply wiM Me provisions of this order wIM respect to suchfocilities or vetudes 
to the same etMnt as Me agencywauldbe required to comply if Me agency 
cqterattd Me facilities or vehtdes; 

(f) ensure Mat agreements, permits, leases, licenses, or oMer kgattyMincUng 
obligations between Me agency tmd a tenant or concessionaire entered into after 
the due cf this ordo' require, to Me extent the head of the agpncy determines 
expropriate, that the tenant or concessltnudre take actions retatlng to matters 
wiMn thescopeof the contract Men fadUtate the agency's compitemce WiM this 
order. 

Technical Lead EPA 

Workgroup: btleragency Environmental Leadership Workgrotq> 


No later than Jammy 24, 2008, each agmiy, at all appioinate oiganuaticnal levels 
including appropriate fitcilities, erganizaiions, and acqia^oo activities, shall devel(q> 
written gods and sigipart actiois to identify and reduce die lelease nd use of unic and 
hazardous diemicals and nmarids, includ^ tone dieoBcab, hazardous substances, 
ozone-dieting sidxtances (ODSsl and odier pdlutants diat may result in significant 
harm to human heahfa or the enviromnent 

In itkntifying the list of toxic chemicals, hazardous substances, and other pdlirimts, each 
agency sil coider 

• Quantify oflbe chemical or roatnial in use by the agenty. 

• Hummand/orenviroomentaltoxicifyafdiecfaemioBL 

• Potentiai for human and/or environmental exposure to the chemical or material. 
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• Potgatialhaini to the enyin»ment associated wib the use or rriease of dw 
cliamcal or material, inchahtigiiiqmcts to arttnali^, smftoe water, groundwater, 
sdls/land, and cGnude qr^nns. 

• PeisistenceofdiectomcalmdmenviroDineot 

• Availaht%ofc(»troIs to manage identifidde risks. 

• In^acts on mission cqtdality and business costs. 

■ Existing enviiuomental hazard lists such as primitydieniicals identified by EPA’s 
Resource Conserratioo Challaige, md agency-specific toxic orhazwdknis 

chemicais lists. 

• The avaOaHesdbstitiiles for OOSsideMcfied by EPA's Significant New 
Ahemmives Policy Program. 

• Contaminants identified by the U.S. Geological Survy as part of its National 
Reconnaissance of Etnei^ng Ctmtaounants.* 

• Where qqmqiriate,r^onal- and wateahed-basedenvitoomentalinfUDvement 
efforts sud as the Chestqieake Bqr Prioritized Chemictds of Concern Prt^ram, 
die Orest Lakes Bi-nado^ Strete^ or local watershed efforts. 


fit Ahemmives. Each agency shall ensure diat it maximizes theme of safe 
aitHnalives to ODSs, as approved by the ^A’s Significmt New Altansatives Policy 
(SNAP) program. 

(2) Aaencv iil«« Agengr plans to replace ODSs riiould target cost effective 
reduction of environmental risk by diminating die use of ODSs in new equipment and 
fecilities and by phasing out ODS qipUcations as die existing equipment using dwse 
substances readies its expected service lifei b developing OD&rdated actions, abodes 
shall consider (I ) mehit^ing equipment to prevent car fix leaks and (2) lepladng lealdng 
equipment vriiea repair is no longer cost-effective or nhere it is lifecycle cost-^fective 
to re|dace the equi^nent 

(3) Revision ofoeceonalotoiiartvnimaeenmit policies. Each aaencv shall amend 
its personal pnqierty management pedicles end {nocedures to preclude die diqiosal of 
ODSs ronoved or redatmed fiom its firalities cr equipment, induding disposd as part of 
a contract, trade, or danation, without prior coordinatiao widi die Department 1 ^ Defense 
(DoD). 


(41 Ttansfer to DoD. Where die woovered OPS is a critical remiirementfiirDoD 
missiens, die agency shall transfer the materials to DoO. DoD will hem the costs of such 
transfer. 


* The n^ionel ncomainoKe is an on-goiiig iniliativc ta) Ini ooolamioaidi ooman^ doived fiom 
'Wfllnrateraaiinet aid foisd to be pnMt in IhecovnoBMit ODE global scale. Alistoftnget 
ooiiqKWMidi i d Bnrtfifld aie BKfgn go offrtgB i ninto ein befall 

bttPsy/toxics.usgs.gov/regiQnal/contaminants.htinL 
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n>EPCRAiieixirtiiig. As part (rfimnaging toxic tndhazmdoiBcheBaials as 
requiied by sectiaDS 2(e)^) and 3(^vi) of the E.O. and meeting diB lapottiiig 
reqinieoMRls of section 3(^ (tf the EO., each agency shall contimie to comiily witfa die 
provisions sea fosth in sechons 301 dmwgh 313 of teEmeageo^ Planning a^ 
Conmamity Right-to4Ciiow Act ^PCRAX aectian 6607 of the Pdlulioa Prevention Act 
(PPA), all implementiiig regulations, and future amendments to dnse authorities, in light 
of qipficaUe EPA gndanoe and witiiout regard to the Staixhnd hidustrid Clmsification 
(SIC) or North American hidosttUClasrificatianSyriam(NAlCS) delineations. Each 
agency tqxnting tmder EPCRA section 3 13 shall do so using Inteniet repating as 
provided in EPA’s EPCRA section 313 giadanoe. 

f2)Coiaiactorretiortiiig. In addition, as teqitired in section 3(e) of the EO., in 
contracts laoviding for oontractor performance at Federal fbcalities, each agency shall 
indude a retpuiement that the contractor provide die information needed by tile Fedoal 
fodUi^ to comply with EPCRA, PPA, and the EO. 
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Section 2 

Building Industry Market Expectations 

Government Buildings page 28 

USGBC LEED Pilot Credit 2: PBT Source Reduction page 29 

BuilcSngs & Economic Growth page 31 

Top Architectural Firm IntroducesKadical Transparenc/to the Building Market page 35 

Collaborative for High Performance Schools Materials Standards page 38 

Testimony from Healthcare Facility and Designer page 40 

Email from US Army Center for Health Promotion and Preventative Medicine page 42 

Green Buildings Rise in a Flat Economy page 43 

Louisville Charter for Safer Chemicals (adopted by many within the healthcare sector) page 44 
New York Times, Energy & Environment Products That Are Earth-and-Proflt Friendly page 45 



U S GREEN BUlLDifjfi COUNCIl 

LEED ttkicaUeii N«ws&£v«nt$ 


CO«Twif!^l 


/ <yDve«'nn>ent / 


Government Resources 


ChapU^s Memb«r$hrp 


■ USGSC i% comsT^ed to supoortrns femtsi. stats and iocai sovsifinisnis 
in tnei? pursuit and d&wslopmsnt ©t yssr. ©uiians programs and 
ini^slvss. Hsre, haus access to &ssi cra-^csS: lessons 

ieamsd and other inmsSvss siread-r m piacs across 'Jts wunby. 

Various LS£D msiiaieves toStsiafior!- ixsani-rs srosfs, 

regoJiMisns, orctfiancss, psricies. andinitwveg atetound mas stales, 
inavding 202 locatibss >138 c*es. 3$ counties, ano 28 townsi, 34 stati- 
govefnm(6nts (indotlifigtfie Commc-Rseafto otPue-tcRjoo'. I4tec«f3i 
agencies or©€panfr.ents.l7puKicsctio.©i}ijrisdtd(Ofis ancai 
insiitutions af ftigner education saos%T.i united states ii2'Ctl,-0.§)S»e 

O&vemment owned or o«uc<eo LE£D cuitangs msKe up of ats 
LE£D croiects The fedeiai j^wernr ent nas 200 certiftea proiect.s and 
anoihef 325? purfiufng ceflificaticn State gcvemments have J53 
censed crojecls and 19S3 pursua^g iertification. Local governments 
have 52C cejttie-3 Pfojgcts and 311T pursgir-s cettificalton. 


Featured Highlight 


K> 

CO 


GREEN BUILDINGS 
FOR 


U.S. Green Buitcwg Coync.’'as ps-mersc wW ’^e S si-’a CiuSs 
Coci Cities Campaign ta conned USGBC s ntafi? 80 chaprefs wftt 
the m^e ftsfi 200 local Coot CSies campaigns to eacwrage the 
asojs&on eftocfive. Wed-ffii<f-fesi#a s^esn Pundaig ponaes 
iocal level Ni impcrtariitoot in this icard effwt ss me joint p-^i 
recorr.mend^Dns ^use. Jan us oy cannecfe^-g v.-^ ■ 


■ft* 


GRE€?^£C^^^OWY 


DEVELOP A Green SuflQing Prosrsm 

ferufr- s.'isf.'fig sM- sevSicpin's,' teer iescofceg roc '.j;;!v«ti 
b«ra.!f ^9 isfcgr*!?*. 

iMPLEf^BNTthe LEED Rating; Sy«t«m 

aesowiices tot lSLO it GccfrrrjnssJti Sseijs * 

*i«3e;s aad reseaircr. Leatn «C:Cfut the tiSSBC Fctrtroiio Ft.igrd 

CNj 

:Oh(N£CTto th* Sov«fftm«nt Community 


imicri th« y£G&C GOv 
grOi 


1 * COfTWifli!}'. F'.fii 1 :-u 

DISCOVER Innovitiv® Policy Solutions 

Ses'C*' 'ne Rutiic Fo-sm- C.af*bas*: ao2u> oubiw: r-aK*.* ths 

5 - # ”'*•1 ■'.■faVtfi ira ■’re*i.*Vl 
-« •- -«»5 uS-Tf ' •’S-e'-''’'! ft 0/ »•*«• 

■,-5 k'^ KiCdJtes e: 

F/>cASuRE SirfStamabiiitt 
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LEED Pilot Credit Library 


Pilot Credit 2: PBT Source Reduction: Dioxins end Halogenated Organic 
Compounds 

ms credit is available Ibr pUot testing by the tbnowing LEEO project types: 

• New Construcbon 
> Core and snail 

• SchoolB 

• Commercial Msriors 
Intent 

To reduce the releasa of persMent bioaccunHilalIvs toodc chemicals (PBTs) associated 
wllh the Ha cyds of butding matarWs. 

Rsqulientente 

• Use matattais manufactured wtthoiX added halogenated organic compounds' for at 
least 7SK (by coat) of the material totele in a mMfnum of Ihrss of the foikwtng four 
groups: 

• Exterior oomponanis (induOteg at a mMmun. roof membranes, wateiproiAig 
membranes, atedow and door framae, sUng). 

■ Interior IMshaa (indudng at a minimum, iloortng, base, cailteg tiles, wall cover- 
ings, and rrindow trsabnenlx). 

■ Piping, conduit and e l ec t r ica l boxes. 

• Buttdng-lnstaiedeleotiieal cable and wire jackstlng. 


• Halagsnsted organic compounds covered In this credd bKluda the iOllawing: 

• AHpiaaScscontelnlngchloitieorlluoiiiielnduilng: 
o Chlarteatadpalyelhylane(CPE) 

o CNortiatad po^n^ chlortde (CPVC) 
o CNorosuNonated potyethytene (CSPE) 

o Polychloroprone(CR or cNoroprenenibber, also brand name Neoprene) 
o Polyvlnyi cNorido (PVC) 
o Fiuannated eltiylana propylane (FEP) 

• All bromlnated or haiogsnated flame retardants (BFRs and HFRs) corteinfeig 
bromine, chkxina, or iluortee Indudng: 

o PBDEs (polybrominated diphenyl teher), Indudng Oeca-BDE (Decabramodi- 
phanyl ether), 

o TatrabromobI s phenohAftBBPA) 
o Hesabromocydododecane (HBCD) 
o TrlsQ-cNoroteopropyl) photeihate (TCPP), 
o Tria^-chloioalhyl)phcsphete (TCEP) 
o Oechlorane Plus 


• Compounds lhal constitute less than five percent of the product by weigM, am ex- 
empt bom complying wllh the credit requlremenls, wdh the exception of hdogsnsled 

toll 
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L EED Pilot Credit Library 


flame ratardvits (HFRa), including, but not Mtad to, Po^branAnatad Diphanyl atv 
ere (PBOE>] wlilcli have no minimum threshold. 

PotanUal Taehnolaglas ft Strataglaa 

Wtule compounds rapresanling less than 5K of Ihe praduct weight we not reqUred to 
comply with the credR requirements (wllh the axcapdon of HFRs], specMoslian w)d pro- 
curement of hWogan-ltae minar parts is aneouiagsd when meet or exceed padOnnanoa 
requirements. 

Considsr malariats tree c( added ehloilns or clhw hWogens in al appilcations which meet 
or exceed peilOrm a noe raquiremards. Opdons of materials with reduced PBTs Include, 
bid are not Umltsd to, TPO, FPO, EPOM, and ABB cr BBS modMad bHuman for roof 
membrwier, natural Nnolaum, rubber, or ahamWe potyman for flooring and surfecbig; 
natural liban, polyelhytene, polyaetar wid paint for wafl covering: polyelhytene for wire ft 
cable jackalkig; wood, flberglass, HOPE, oid aluminum wHh Ommal breaks for windows; 
sisal, HOPE and flberglass tor condufl; and capper, steel, concreto. day, po^propylena 
w)d HOPE tor piping. Cast iron pipe ahoiM ba avdded based on air qualty concerns 
as soctetedvdlh manufacturing pradices (see TSACPVC report). 

Ccnllnn that hakiganalad flame retardants we not added to altamative plaalic products. 
The Are rataritani altrlbulas of hatogsnalsd compounds ahodd ba replacad with Inherent- 
ly Are istardant daaign or allamallve m ateriala appropitate to lha Are reqdremants of the 
produd. 

'MowMW agae ansouMi (Of MootanU •WaaW w sa ondl ■> nwk le or • Magm maes IwaWaW 
U eo OioLSwmwarSMlMolmsoortMtTli—flompeundoaslBgei ii aMoeBwV ti mlllon r oona r i f e— Syloaowi 

S fif i m n ii. Heos m oao.o«inoooa«fme»Mo.«iw«»»»»ii»d .mill iisi h iiiii tor ooitoi m —e t o M on.voi» o oi oo i 
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USGBC UPDATE - Much 2009 


Page 1 c^4 



USGBC UPDATE 


15,806 Membeis < 81.155 LEEDAPs 
LEED Commeretfl) Res^lered >■ 1^84 Ceftifled) RasidentUil (MN Registered >1,804 Certified) 


^fn Up P 


March 2009 

Implementing the Economic Recovery 
Plan 

USGBC Is a resource In the work to ensure green buHdIng 
Is a cornerstone of the new economy 

As federal, state and local governments work together to 
rebuild and re-snerglze our economy through the economic 
recovery package, the U.S. Green Building Council is focused 
on supporting the implementation of the federal investment in 
green and energy-efficient building. Green building Is among 
the cornerstones of a clean energy economy. The buiding — . 

Industry makes up 14.7% of U.S. GDP and uses 40% of our 
nation's energy. Greening our existing buildings would result in 
an estimated savings (tf $160 billion in energy costs, while 
creating green jobs that cant be exported. And that's good 
news for our nation's economy, state and local government 
budgets, business bottom lines and the financial wek-befng of 
American families. 


USGBC Community 


Siinwy: WM intomwOon do yoa nood about 
LEEDV37 

Aa USOBC F^eparaa to bunch LEED v3, we 
wart to be eure you’re getting the infomi^lon 
you moel need. Pleaaa take ne brief survey to 
help us better address your needs. 


Take survey • 


Greenbuild Updates 

P r es ent a workshop at GnMMilwfld 2008: 

USQBC's Education R^ovider ProgoHn is 
curranay saekmg pr^oaakt for green 

S feastonel oduciMon wortohoM at t^eenbuMd 
19 in Phoenbr. 

Dpwnload lhe cat! for submittal s iPD F) » 


Education Updates 

New GiMQBidldingJmJcs A l^DonliJM 
oouiee: miss tnfoUiet bep tn buHding your 

knowledge of USGBC, LEED and green buMIng 
beat practices. 

Bafllster lediy.* 


While USGBC weo fi^nt and center in advocating for 
unprecedented commitment to green soluttono in the economic 
stimulus package recently signed by President Obama, the 
next challenge Is even more welcome: serving as a resource 
for USGBC members as they help their states and focal 
communities realize the full economic and environment benefit 
of the American Recovery and Reinvestment Act of 2009. 


New LEEDCoraCumctthim AddtaMM L£EO 
V3 end New Credenllele: Doni nms 
this first step in building your knowledge of 
USGBC, LEED end green buk^ bs^ 
precticee. 

Leamrnore » 


Industry Eventa 

Qrean Irtetlgenl BuMinge Ct»rtfereniHi. 
Artington, \Ai., March 25-26. &i1y-bird 
regietretlon through Kterch 1. 


We ail have a stake in the new green economy, and loixy > 

professionals In every sector of the green buHd'ifk) industry are 

well-positioned to play a part in the implementation of the 

federal stimulus plan. Some $9 billion is designated to address 

public safety and ffiher government services, which may 

include school modemizatlon, renovation and repair consistent 

with a recognized green buildkig rating system. For homes 

professionals, the Act provides $5 bUHon for the federal 

Weatherization Assistance Program, which provides 

tittp://caimnunicate.U8gbc.org/newslelter9/USGBC_Upd8te/D309Jitnil 


3 r 

3/3/2010 



120 


USGBC UPDATE - Man* 2009 


PagB2(£4 


assistance to low-income (amities In weatherizing and 
Improving the energy efficiency of their homes. It provides 
another $4 billion tbr the Public Moushtg CapHai Fund, which 
provides funds to public housing agencies nationwide tor the 
development, funding and modernization of public housing 
developments. And firms and professionals worktog with 
commerd^ and institutional buildings can look to become 
Involved with projects under the $5.SS billion granted to the 
federal General Services Administration tor federal buildings, 
including $4.5 billion tor measures to make GSA faclHies 
‘high-pertormance green buildings,’ as defined by the 2007 
energy law. 


I ►SuhscfibelD 

iCreenSouGe 


p Get ase studies, 
pradiict icvlen, 
tnd new tediMiogy 

rur non mtoiMtton vfut: 



USGBC is a resource tor you to learn how to be a pari of our 
nation's recovery. 


» For Individuals and firms: Find Information on finding a 
green job, using LEED Professional Accreditation and 
USGBC's educational offerings to position yourself as an in- 
demand green worker, and the latest news and research on a 
green-built economy at USGBC's green jobs page. 

> For local and state governments: Learn how to Implement 
the economic stimulus plan at the Greeafconoinic Recpyeiy 
Resources page. USGBC has created tools for explonng the 
possibilities created by the stimulus plan and an upcoming 
Stimulus Plan Implementation webcast series. 

The potential tor green building to create new jobs is 
astounding: As many as 2 milHon jobs could be created under 
a green economic recovery plan envisioned by the Center tor 
American Progress. In fact, accordeig to an October 2008 
report ftom the U.S. Conference of Mayors & Mayors Climate 
Protection Center, there were 750,000 green jobs In the U.S. 
economy In 2006 - a number projected to grow to 4.2 million 
over the next 30 years, if we all play our part, 4.2 million can 
be an understatement, and green jobs will lie at the heart of 
America's economic revival. 


In fact, research fnxn diverse sources examining the interest in 
green buildings among a wkie range of Americans paints the 
same picture: The ftiture of our built environment clearly 
canters on energy efficiency, water reduction, systems that 
encourage cleaner indoor air, the use of recycled and more 

littp://commumcate.usg)>c.otg/newslettets/USGBC_Updatc/0309.fatml 
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sustainably developed materials, and communities that coexist 

with their environments. Across the countiy, Americans are — «* 

recopnizinB that sustalnabHMy is key to a prosperous future, 
and the triple bottom line - environmental responsibility, 
economic prosperity and social equity - is imperative as we 
move forward. 

• According to Turner Construction Company’s ‘Grawi 
Building Barometer,' 75% of commercial real estate 
executives - including developers, rental building 
owners, brokers, architects, engineers and others - say 
the credit crunch will not discourage them llrom building 
green. In fact, 83% said they would be 'extremely' or 
’very' likely to seek LEED csitificatlon tor buildings they 
are planning to build within the next three years. 

• 70% of homebuyers are more or much more incttoed to 
buy a green home over a conventional home in a down 
housing market, according to McGraw-Hill 
Constniction's 2008 SmartMarket Report, The Grem 
Home Consumer.’ That number is 78% tor those 
earning less than $50,000 a year, showing the 

' Increasing accessibility of green buildings to ali 

members of our society. In fact 56% of respondents 
who bought green homes In 2008 earn less than 
$75,000 per year, 29% earn less than $50,000. 

• More than 80% of commercial buHdIng owners have 
allocated kinds to green Initiatives this year, according 
to '2008 Green Survey: Existing Buildings,' a survey 
jointly tonded by Incisive Media's Real Estate Forum 
and GlobeSt.com, the BuUding Owners and Managers 
Association (BOMA) International and USGBC. Some 
45% plan to increase sustainability Investments to 2009. 

• LEED-cariiAed projects are directly tied to more than 
$10 biHlon of green materials, according to a Greener 
World Media study on green building. That could reach 
more than $100 billion by 2020, contributing to a vibrant 
industry that could drive an economic recovery. 

• The Center tor American Progress and the Pofitical 
Economy Research Institute at the University of 
Massachusetts Amherst, to a September 2008 study, 
tound that a national green economic recovery program 
tovesting $100 billion over 10 years to sue Infrastructure 
areas wouM create 2 million new jobs. The Investments 

bttp;//coiiuiiunicate.u^bc.arg/newdeaera/USGBC_Update/D309Jitinl 
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would include retrofitting existing buildings to improve 
energy efficiency and Investing in wind pow«, solar 
power and next-generation biofueis. 

About. USC^C i Lf ED | Press Room I ySGBG_Gour3es 


To opt out of USGBC announcements ptease update your USGBC persatal informefion by cbctiing beta. 

U.S. Green Butidmg Council 
1800 Massschusetts Avenue, NW Suite 300, Vi^shington, DC 20036 


litq>;//cainmuiiicale.ii8g|bc.aigMewaIe(tas/USGBC_Updalef0309Jitml 
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Peridns+A^U Laundies First Cheoiical Blacklist for Buiidiiig Deagnen 


Page 1 of 2 


PublWwd on GtBenaz.oom (lTt^://wvw.af8ert3g.eom) 


Perkins+Will Launches First Chemical 
Blacklist for Building Designers 

Jontih$n B&idBMn 0 
CmaM 2009>f f-fO IZSO 

New Yoric NY— Architectural desion firm PeridnS'fVVill has cfsated a r»t of 25 chemicals 
that are commonly used in the building hdustry but also pose a number of health ihre^ 
to humans and the environment. 

With its new Peridns^WIIIPrecautionaty List , the fkm is hoping to educate desiffiers. 
archtads arsl others in the world of buildings about the chemicals, their dangers and 
aRemrnivss. Perltkis+VVill is also hoping that the Hst which will grow over time, wili spts 
the creafion of dtemativas where they currently do not exist. 

"We realized that a lot of this information is sfloed, either inlentionaly or noL" said Peter 
Syrett, associate principd at Perfcins-r^WU and orre of the creators of the list "This is an 
attempt to take what we thought are the most common questtonabla chemicsis in our work 
as designers and identify them and a more cautious approach to using them." 

Related News & Blogs 


Obamtfs Nuclear Markiess and ttie Future of 'Clearf Enargy 
HP^ InteL Generel Mins Top List of Best Corporate Citizens 
Rndinq the Greenest Companies In Silicon Valiev 
Eateries Move to Address Mountains erf Food and Water ywate 

Each entry for a chemical on the ftee, online list includes the chemicd name, its origk) ard 
source, a summary of its health impacts, a list of building products where if s commonly 
found, alternaUve materials, regulaiions, known and susp^ed health effects and links to 
governmera dmabasas. 

Some of the chemicals on the list are arsenic, bispherxil A, cadmkm, copper, hdog^taied 
and brom'nated flame retardants, lead, mercury, phthalates, pr^ystyrme ar«l PVC. 

"AH thme chemicals have either been listed or dassHied on governmertt regulatory lists as 
caitionary chemic^s, so we set that as a guideposL" Syrett said. 

VMiile government tegiHdions are the minimum that companies must comply with, more 


littp://www.gre«ibiz.c<Hii/|miit^S22 
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P^nst-Will Laundbes FiiA Chemical Blackligt for Buildiog Designers 


Page2of2 


and more companies in various industries are going bey<^ what the law calls for by 
radMigning inducts to eliminate or reduce certain chemicals that have been IMed to 
health issues but are not yet regulated. One reason caiT 4 >anies are taking that extra step 
is in aiticipsbon of fiffther leguMon; tha EPA is even laHIOigJaiiEgiSBB to the U.S.'s 
chemical law. Brand management is another reason; uskig sispect chemical bispherxH A 
even in safe amounts, caused a huge backlash against water bottle maker SIGG. 

Pressure from environmwitalproi^ is another impetus: Greenpeace have been Dusttino 
for greener electrorvcs for soma time: and a recent report Nohidhtadlrwovatiorts 
developed by Apple, Sony Ericsson and others. 

The Periuns+Will list can be searched by chemical nama buihfing category (like flame 
retardteits, heavy metals arxl wood additives), building dvisions and sections (concrete, 
masonry, ffoishes, etc.) and heteth effects. 

The list gcri started when Petknsf'Vy/ill interior designer Chris Youssef was working on 
designing a catoer center and, siTKe a cancer center would be the worst place to have 
unhealthy chemicals Ifogering, wanted to avoid using any known or subjected 
carcinogens. 

Now that they have compiled thes research on the chemicals, Perkins-r-Wilt hopes to make 
more designers aware of the chemical impacts and help open ip dialogue about safer 
aKematives between designers and suppKsrs. Youssef said that dialogLie win hopefoKy 
lead to Ihe creation of safer altem^ives for chemicals that have no aitematives. 

"Our goal is a simple one, that we should not spe(% products that are hamnlul to humans, 
arumals arxl the environnient," said SyrstL 

Danger sign - Mto:4Ww.fflfcfe.coriifofiotoafo-fiay / CC BY 2.0 


GreenBte 


QcwnefBuildingn GreenerPesten 


Green 

Toxics 



lttip://www.greenbiz.coai/priiit/28522 
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sst Collatorative for High Peffonmance Sdiools Protocsji 


Katorials Salmtim md Sp0cMca0m Prwmquisites 

.iV' ^ „ i' ■ *i. ‘‘ 

, ix^'KiiMm^iste', «KiS'MSiii51o^S7i5iHSfi^f% materii# 
that ha¥« teen tested and cetWed fta- tow emwsiona of volatite aianic compounds 



The selection of materials to the construt^on and furnishing of a school can tia¥e a major 
impact on Moor air quality. Many oommcm imtoa- butkJing and suffedng materials atuteln a 
waiiety of (wtentialiy carcinogonic andfor toxic chemicate. These chemicals are released into the 
air and can cause a variety of health frobtems, from minor intaton to major heath problems. 
Rscait studies have imfiicated votefite o^otc compcwnds <VOCs| as s^nlcant risk factas for 
asthma. Exfwsure to VOCs emitttno from sources such as dgarete smoke, deaniiig scents, 
solvents, furnishings, paint, floalr^ piodurts, buMrtg tmteriate, and personal hygiene piwluGts 
may .wsase the risk of asftma and other siJments. This b espedaftf important in schools 
because chidren are typically more sensitive to Indoor air poiiutents than adsite. 

To meet this preraquWte, the fdiowing materiais must be certffled: 

□ 50% of adhesives and sealants 

Q Ail acou^ic ceiling tiies and aocwstic wall panels 

□ All carpet systems 

□ All intefter paint 

□ All wall coverings (rto not use vinyl wa# paper) 

□ All sow and composite vtood flooring 

□ All irtsuiatlCT installed intertor to the buiKSng vapor barrier 

□ All resilient flooring 

Lw* VOC produds must be certffied by one of the programs Isled below or fre feted by the 
California CHPS jw^ram: 

□ ScteitBc Certiflcation SysteiTK 

□ Indoor AArantage - GoW 
O Floor Score 

□ GREEN8UARD Csrfication Program - httD:/iwww.qreaKiuaid.org/ 

O Gar^t and Rug Institute 

□ Green Label Plus 


energy A resource Mlutions 
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SamtaiJi Praotim- for ttm ToUing of Vr^a&B Ojganfc Emissions fmm Various Sourms Using 
SmalPScaid Emimmmntal CImmbms, by the CeKomla D^rtmeot of Health Sswioes, 



The. recycling of many common matortais is prorsated fhrwighouS the NorthMst with a yaristy of 

recycinfl iwgrams and .serwices. Tyix'cai recyeialies indiKl® alumnum cans, steel tssns, 

riewspapw, whit® pipar, oorrugatsd cardboard. 

single polyrwsr ffcstics, and glass bottles. In order to 

{|ua!l%' for this credit, school administetors twist 

d€»ipat« areas in the sdiooi whem these materiais 

can be tiaiidled and sorted. 

Eariy in the buiWIng ooajf»incy programming, i» 
sure to rewive spat* for recycling fonrSions and 
show areas dedicated to 9i® coitection of recycled 
n»tti1ais on space utization plans. Consirfor 8i* 
puestion of how recyclay® materials vMB fee collected 
and raireved tom dassfooins and teacshws' 
ioynges. When recyding bins are used, they stwuM 
be aise te accommJxfate a 75% divsraion rate (from 

nomial wastetsastet sonterts) »d b# ea®^ 

ncxrcisslife to r^stodial stuff snd si Ssisssii, of 

wo-rlcsrs, C^ask'ferblnci^nsttsSdkswftr^^ifesi^ neep. 
to avoki haalth issues. 


energy & resourca solutions 


1 » 
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message 


T 

w Mr CXR USA [®ailto5Hatthew. And»-ei«'s§AHEDD. , MI 
2009 12;5l PM 
if crq 

f sustainability Products 


* he3i.th care facilities evervTprfiere share, the need to 
1 " and health hazard products for their 


-! K b nrr Mr-Jical Corsnand {MEDCOM) hosts a conference for 
^ rh ,re facility managers and staffs {hospitals, 

L i _it u d t t,jv. s, etc) called Force Health Protection {FHS5 . 

j ue r&nci .^.s being held X4-21 Aug in Albuquerque, NH. 

i MT ‘•f , r»- facilities usually sends one or more 

I it-if ()f> Conferences. The OS Army Health Promotion and 

i n _ i M-* ‘ <■ ifiv' vUSA-.P??M), the organization I work for, which is 
> i. M ^ i r :> iiig ♦'echnical support and training to all Army 
L ^ t e-=:, . ^ ..d "'ike to provide an "interactive" display of 

oj t ha rt r-s'-es or reduces occupational and environmental 
hazards while maintaining quality patient care and containing costs. 
Your website suggests your services are in line with our effort. 


What we want to do at the conference is to have examples of the products 
that have been accepted by the health care community as eliminating or 
reducing occupational and environs^ntal .hazards while maintaining 
quality patient care and containing costs, provide improvement data 
(ris.k:s as well as cost.s), how the product can be purchased, and who in 
the Army is presently using that new product {we expect there will be 
attendees from those facilities that can give direct testimonials to the 



So if this is an effort that you think you can support, I ask if you can. 
provide us with samples, cost comparisons between these products and 
those formally used that were replaced, and lastly, Army medical 
facilities that you know that have purchased and are using the products, 
especially large A.rmy health care facilities (smaller Army health care 
facilitiesj do not have the resources or time to explore alternatives) . 


I would also like to hear of any ideas you might have that will allow 
the attendees to handle the products, we are striving, as .1 mentioned 
earlier to have the display interactive and have the participants get 
"hands on" experience. I am sure you have marketing standards you 
employ at trade show.s that have the same goals. 


Ijooking forward to hearing from you, I .believe this venue is an 
attractive opportunity your p.roducts to be seen by the Army health care 
facilities managers and staffs. 


■Matt 


Matthew Andrews 

US Army Center for Health Promotion and Preventive Medicine 
Directorate of Environmental Health Engineering 
Hazardous and Medical Waste 
410-436-52,39 
DSN .584-5239 


K S 410-4.36-764.3 

tthew . w,. andrews8us . army -mil 
matthew . andrevis^amedd. army, mil 


Of OriOlnal 1883330© t^Xt’ 
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: Green BiilUInf s RIs* in a Fist iconomy 

' Gr©©n building sctwfy sustainwi imprssKvegmwth during S)09, smfc5 
! s brutal mnstnKition martetlhat has docimatsd other s&gmena sf the 
. aomfjudiot^ marketpisc®, accoriing to th© ^09 Green fo^ngMadcet® 
Impact pybllshad by GmemrSu^dir^.com. 

Accofdiiig to report author and GfSsmrBuld!ngs,com 
S8t®cut!v» oditor Rob Watson, fbor re^sts^ 
corflted by the U.S. Gr®£« BuiWing Council’s lESD 
gi^n txjllding ratli^ system In 2(K^ Is ©s^m^ed to 
grow b%' over 40 permit compared to bstyear's tota^ 
for a cumulsm'^ total of 7 blllfwi square feet 
^^cs-ldi^ide sines tho standard was launched In 2000. 

Other firvdings: 

® I'he estirrjate erf reduced vehicle mies trawled (VMT) 
grew to 780 millon to date versus 4CM5n^ili^ In KK38. ^2030, the 
annud gssoiine savings are (sspect»W to equal current U.S. imps^ from the 
Middle East 

* Totsl water sa'^nga from ISED through ^)09 is estimated st 15 blllcn 
gallons, comprising 0.5 psfcej'^t of annual non-fe^dential water us®. By 
2030. LE® results in nearly 1.3 toliiongdlonsofssNred wat«r,squivabntto 
30 percent of current snrvuai non-rcsadenfial water use. 

§ » Annua! carhot dioxide saMngs from LE® buildings « <¥>pfttximateiy 2.9 
; million tons from energy efficiency and renewables, a figure toatis ^.j^sectod 
; to grew to 130 miiion tor»s per year 2020 and ab>o,«K 3^ miiiion tons 
’ annually by 2030. 

! • An average of »t least .%0,0f.X) t^rplc^aes are currently enjoying improved 

■ ind^:or environments in LEED bulidinga at present, and “green buildirg 
: workforce ■" is «»ped©(i to aj^roach 29 mijllwn by 2020 and almost 64 

; million fcy 2030, Th» prochetivity benefits from l£® buiidngs to date 

■ range from $230 to S450 million. 

; To diwifnioad the free report,, go to 
' www,grej!neri »ylfi:yi9«,j:om /greenbuidL»^ m 



And the Envirtjnmentol Defenwi fand laurKhed an innovation Exchange to 
encourage companies to sKsra best pracSces related to sner^, water, climate 
and a host of other issues, Ute ths>oH”ters, ithopes to propagate techndogie* 
end bestpre<*ices. 

of these utilize different raodeis. but their goab «•© ^e same: to stfmiiato 
and Bcceterate green innovati'on, as compantes dip into poo! of listing 1? 

to Isverego other companies' creadvity and success. And itofrers e new 
mode! of sherir^, one that recot^ijes ihst what works in on© s©<J<X‘ esn be 
. appil^. perhaps in an entirely diferent et^, m another, 

G«-e«n«>- Wo*,W Med®, t;c- lyKov-greenbis-tom). Maybe n3pro<iJcedferf*>n69!nfs«ci*!j3«ff»Sst*wlir. 
p.-widffi'J IS, goyeti wGroerssf WcHd McfiJio, Inc., and ffi«i«de* lh« copyi^rs 


By 2§3S, A® atiiiaal 
ga»iti® fariags 
from LESl>.£iir«l«d 
‘jisadiniis a'® 
sxpecteil to ecjMal 
Oirwirt U.S. impoits 
fro* the Middle last 


»«©» 


GREEN 


BUSINiSS 

2010 
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i-ouisville Chajter for Safer Chemicals 


Page 


of I 




Tt'ii-j Leassvilk? Charter for Safer Ctseniical's 

4 Pi&tform for Cnffa^ng s sand 
through innav-atfon 

fujvfisnH^nla! rsfarsn eyrrient cficmicsl i»ws ts Rsc«sssry to ^jrotftct workm, 

commynstles, and the fShvironment- We muK shift n>arK^ and g&ssmment actions to 
proted; health -and the hatursii systerns ^st -support m. As s prionty, we must act to 
phase out the most 4^v^p safer st^maBvss, pfsfce« high-iisk 

and ehsure that tha&e respohSlWs fef creattof hazardous <d3a?\*cals &e«f 
the fyis costs of cortectihs damages tg ©or h«6:h arid th« mytmnmmt. 

By d-fisignmii;? mw, safer chewiicwls, products, and pfoductten systems ws-wiJi protect 
peo 0 >®’'> hwflith 8f.d c(«at« hsaithy, sustamahfejofes. Some fading companies are already 
on tws pist.h., Thffiy arw creating safe products and oevs jobs by using dean, innevatiws 
technofog^es. Sot tf-shsfbnTuna entire martcets wH5 oipuirs policy change. A first step to 
s Sid healthy gtobaS envtnsoment te a major refemi of our oatiop's 
€.h'tismjcffl!.s posKV. Any T'e.fgrm must; 

'' • '’p'li. > ti. \ S-sdistisHTi; 

Sfflsk !.o eiisninate th.B use and emissfens of hazardous chsmicals by t?t«1ng prodm^ion 
c'f.x.j.Msob, si..b«^hhmng sate’ chemicals, redesigning products and systems, rewarding 
irsnoMtion anvj tv e>tamlnin8 product function. Safer substitutfon Includes an obSigetjon on 
the pgst of the pubhc and private sectors to Invest to fssmrcH and devetopment of 
■■s-ustei-nribSe t:hon'src.a!s, -products, rnatorJaJs and processes, 

‘ ‘ '"."vL i^'rtVA'iccjrrvsuJwtivss.. {M- •rsigiH.lv fs^Sic. 

)o?Uwe t-or ft'smtnai^ori -chemlcaSs that are slow ta degrade, ectumalats in ear bodies or 
living orp;an-)SJinx, or are h-^tg.bly bazerdous to humans or the env^ironment- Ensure that 
t:herr>K«ii. p‘nnmA’!ed >n the United Stotes are net exported to other countites. 

' ' ' 'i 0 ‘ ‘ rtjK .rt rt -ttWf *is'j?bS-i:o-K*«iw «tmS J^srrttr-i-p^s* 

■Pfovsde o^wantugful Involvement for the public and woricefs In decisions on chemicals. 
Disclose c.h«rriK«is and m»t«w1ais, list quantities of chwnScate produced, used, released,, 
and axport-ea, arid provida public/wor^er access to cbamical hazard, use and exposure 
mtoimati-on. 



As:t With -foresight. Prevent harm ft-om new or axiseng c-h«»«c»ls when credible evidente 
of harm exists-, evsn when so-me uncertainty remains regsf^Sng the exact nature a-nd 
msg-nttade of the hcrm. 

' I I !\ » iW All Cb-fs-micals 

For a ch-emica! t-o ramatri m or be pteced ©n tte msrkst msnufacturere must p.»x>v'ide 
v'i,>bi‘^.iv svaiisi sar^^v information about that cft«tiical. The infomiatton must be 
^f*K ent ti ppr T( t s res'-onaWe evfliustion of the safety ©f the chwicsi fcr human health 
sna ‘■‘10 B' i(unft>piu n c'uPing hazard, use and exposure mferniation- "ms isthe pflRCipiffi 
if I'll Ml ke? 

Af*-r ""iinmui it ««, , ■'0 A 'K»-rs are expe^ to levels of ch^icais -^et ps^ « heaSh 
ha?at i '■nPHi’iarn < r i n (•» newssa-ry to eliminate these exposures, w# myst ^sure that 
no pOvU tstiv t fo \ .r r 'D bynlened by chemicals, 

f -sv Ttfi 1 o'<.mentinq each of these reforms. Together these changes are a 
l '■“t ''•i { i' d u’o rt I* u ^ rear old ch^lcsl management syston that fttJte to 
. 'o<t l5 li- •> d SN viTonment. By the ipy^-ate Charts and 

vi. 1 -r *• !i5»i. '-15 rt- of safe'- chemicsis and prsc^^s, govemmente and 

t ' ' r ^ 'v. ' he ii-av toward a healthief economy and a hwfthier sodsty. 


hitp'Wwww loiiisvt|]cch 3 r(er.org/thcdjarter,shtml 
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Products That Are Earth-and-Profit 
Friendly 

By SINDYA N. BHANOO 

As the world’s grratest soccer players talte to the fidds at the FIFA World Cup in South Africa, many 
are wearing jerseys made almost entirely from plastic bottles rescued from landfills in Japan and 
Taiwan. 

It is, if ncAbing else, good publicity for Nike, the maker of the jerseys and the offidal sponsor of niiK 
teams, including the United States, Biazi] and Portugal. 


Yet what many might view as a gimmick is also part of a broadening effort by the comjany to 
incorporate sustainability, or environmentally responsible practices, into its product design. Around 
the globe, a growing number of manufacturers are including more reliable or biod^radable 
^mponents into products. 


Companies making changes tun the gamut — there are furniture makers, carpet manufocturers, 
clothing retailers and makers of shampoos and household deaneis. And wiffi big-box retailers like 
Wal-Mart joining in, industry analysts say the sustainable ifoilosoplqr is no longer viewed as the 
province of high-end sellers like Nike or Hetman Miller, the furniture maker. 

In 2008 alone, American oonsumets doubled their spending on sustainable {aoducts and services to 
an estimated $500 billion, aocording to a survey that polled more than a 1,000 people by Perm 
Schoen Berland Assodates, a market research firm that studies the green economy. 

The movement can be confusing to navigate and goes 1 ^ many monikers — ’cradle to cradle,’ eco- 
effidency, life cyde improvement, closed-loop production. In its most utopian form, it envisions a 
world in which all products are made from natural materials and are 100 percent reusaUe, 
recyclable or biodegradable, never ending up in landfiD. 

At its most pragmatic, it is mainly about cutting costs — by redudng waste, selling retydable 
components and reusing lyproducts like rubber or plasfic to create a new product For a large 
company, ffiis can mean millions of dollars in annual savings. 

http://wvyw.nytiines.oom/2010/06/l?/buslness/energy-environmentfl2sijstain.html?pag... 7/27/2010 
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“When sustainability burst onto the scene, it was in the lesponsibOity categoiy, something that a 
company should do because it was the right thing to do,’ said Beth Lester, a vice president at Penn 
Schoen Berland Associates. But now it is equally about saving mon^, she said. 

For example, Wal-Mart attributed more than $100 million of its 2009 revenue to a decision to 
switch to a recTdable variety of cardboard in shipments to its 4,300-plus stories in the United 
States. Now it sells the cardboard to a recyder rather than paying to ship the waste to a landfill. 

The company also sells photo frames made fiom its polystyrene waste and recycles plastic scraps 
leftover from producing Wal-Mart-brand diapers into material used in building new Wal-Mart 
stores. 

“It’s coming from economics,' said Marc Stoiber, vice president for green innovation at the Chicago- 
based business consultancy Maddock Douglas. “If you look at the big guys like Wal-Mart, they 
embrace green because it’s all about effidency.’ 

Matt Kistler, the senior vice president of sustainability at Wal-Mart, agreed. ‘If this was not 
financially viable, a company such as outs would not be doing it,' he said. 

In its most ambitious project, Wal-Mart, after surveying more than 100,000 suppliers worldwide, 
has embarked on a yearlong effint to tag every product it sells with information about its production 
and life cycla 

Nike first dipped its toe into sustainability in 1993, when it began grinding up old shoes and 
donating the material and other manufecturing scraps to builders ct sports surfaces, like tracks and 
basketball courts. That program continues, but the company has shifted gradually fipom one^f-a- 
kind initiatives to a long-term plan to “minimize or eliminate all substances known to be harmful to 
the health of bicdogical or ecological systems.' 

In the last ftnir years, the company’s sustainable design group, known as Nike ConsMered Design, 
has brought shoes and athletic clothing to market that incorporate waste from the fectoiy floor and a 
less toxic type of rubber. Some of Nike’s clothing incorporates zippers and cords made from old 
shoes. 

The company has also reduced its use of solvents, the toxic ghie used to cement soles to the hottom 
of shoes. 

'Our customers expect tills from us,* said Lorrie Vogel, general manager of Nike’s Considered 
group. “It’s not about two or three green shoes — it’s about changing the way our company does 
things in general.” 


http://www.nytlttiesxoni/2010/06/12/buslness/energy-environmert/12sustain.htini?pag... 7/27/2010 
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As companies move to reduce waste and analyze tbe components of their products, many are 
turning to outside consultants for help. Among the most prominent is William McDonough, co- 
author of a 2002 book called “Cradle to Cradle: Remaking the Way We Make Things.’ 

He runs a ccmsultant^ that evaluates companies’ pedicles in areas like toxicity, renewable energy, 
water stewardship and sustainability and awards corporations Cradle to Cradle Certification if th^ 
make the necessary changes. 

His firm, McDonough Braungart Design Chemistry, has worked with Nike, Herman Miller and 
Shaw, the world’s largest carpet maker. Herman Miller says that 50 percent cf its revenue now 
comes from products that are Cradle to Cradle-compliant, and it is aiming for 100 percerrt 

Shaw has collected 300 million pounds of used carpet in the last three years and reused 85 percent 
of it. 

“I’ve never met one CE.O. who said ‘Give me a toxic product,’ ” Mr. McDonough said. “Birt they 
need business models that are effective for them.’ 

Still, companies can be reluctant to make trade-o& vdien performance or aesfiietics suffers. 

Method, a maker of household cleaning products, shuns chemicals like ammonia, bleach and 
~^hthalates and m aintains a list of earth-friendly ones. Birt v^en it came to the design of its bottles, 
aie company stood firm, declining to reduce the plastic content beyond a certain point because it 
believed that it would make them less visually attractive, according to a recent report in The 
McKins^ Quarterly, an online business management journaL 

Companies may also have to weigh a product’s toxicity level against its longevity. The retailer 
Patagonia is viewed as environmentally conscious — 75 percent of the clothing it sells is recyclable — 
but it has had difficulty finding nontoxic ^es. For now, Patagonia prefers to stick with colorfost 
(fyes, although not all are harmless to the earth. 

“It’s siqter-easy to find an envirorunentally friendly dye that will fade in three washes,’ said Jenn 
Rapp, a spokeswoman. “But a garment that lasts 20 years is much more friendly than one that lasts 
five months.” 

Even champiems of sustainability say that consumers should be wary of giving companies too much 
credit or accepting all of their claims. Makers of cleaning ^ents in particular may offer an expensive 
“green line’ of offerings but leave the rest of their products untouched, some say. 

“I think the cradle-to-cradle concept is great,’ said Wood Turner, executive director of Climate 
pbunts, a nonprofit group that scores manufricturers of consumer products makers on their track 

4'I 

http://www.nytimes.coin/2010/06/12/buslness/energy-environfnent/12sustaln.htiTil7pag... 7/27/2010 
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records. “The problem is that most compaoies are not as inclined to push that into all their products 
and aU their brands. 

“I have to ask, is this really just an example of green tokenism, or does it reflect deep thinking on a 
company’s part?” 


http;//www.nytlmes.coni/2010A>6/12/bu^ness/ena9y-envtronment/125Ustain.html?pag... 7/27/2010 
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Construction Specialties, inc. 

Company Information 


Year the Company Started: 1948 
Ownership: privately owned 
Type of Business: manufacturing 

Products Manufactured; Interior wall protection, entrance flooring systems, expansion joint covers, sun 
controls, cubicle curtain tracks, grilles, Acrovyn Doors, Louvers, specialty 
venting, process air conditioning 

Total Number of Employees Worldwide; 1,620 

State of Corporation: New Jersey 

2009 Worldwide Sales Volume; $320 million 


51 



Construction Specialties, Inc. 
Company Information 

Corporate Headquarters 
3 Werner Way 
Lebanon, NJ 08833 

locations 


Construction Specialties, Inc. 

49 Meeker Avenue 
Cranford, NJ 07016 
(Manufacturing and Sales) 

Construction Specialties, Inc. 

6696 Route 405 Highway 
Muncy, PA 177S6 
(Manufacturing and Sales) 

Construction Specialties, International, Inc. 
3 Werner Way 
Lebanon, NJ 08833 
(International Sales) 

Construction Specialties, Inc. 

C/S Eldercare Interiors 
225 Regency Court 
Braokfleid,WIS3045 
(Sales) 

Data Aire, Inc. 

230 West Blueridge Avenue 
Orange, CA 92865 
(Manufacturing) 

Grand Entrance 
4640 Wedgewood Blvd. 

SuRel08 

Frederick, MD 21703 
(Sales) 

C/S Construction Specialties CO. 

895 Lakefiront Pronrenade 
Mississauga, Ontario L5E2a 
Canada 

(Manu^cturing and Sales) 


Construction Specialties (UK) Ltd. 

1010 Westcott Venture Park 
Westcott 

Buckinghamshire HP180XB 
(Manufacturing and Sales) 

C/S France 

13S Rue Edouard Isambard 
PACYSUREURECEDEX F-27120 
France 

(Manubcturing and Sales) 

C/S Bauprofile GmbH 
Heerstrasse 74 
Heme 44653 
Germany 
(Sales) 

C/S Polska Sp.z 0.0 
ul. Szaecinska 34 

Kobylanka, zachodniopomorside 73-108 
Poland 

(Manufacturing) 

C/S Group Italia 
Via Carlo Cattaneo 1/3 
24030 Amblvere (BG) 

Italy 

(Sales) 

CS. Steel S.A. 

Oficiana De Representacion 

C/Aiicante, S/N 

Albal, Valencia 

Spain 

(Sales) 



142 


Construction Specialties Middie East EEC 

170S Dubai World Trade Center 

PO Box 9260 

Dubai 

U.A.E. 

(Sales) 

Conspec (Singapore) Pte Etd 
298 Tiong Bahru Road 
#13-01 central Plaza 
Singapore 168730 
(Sales) 

Construction Specialties Australia Pty Etd 
Unit A7, 1-3 Emieavour Road 
Caringbah, New South Wbles 2229 
(Sales) 

Conspec International (HK) Etd 

Unit No. 1107 - 11th Floor Tins Centre 

777EaiChiKokRd 

Cheung Sha Wan, Kowloon 

Hong Kong 

(Sales) 

Construction Spec (Malaysia) Sdn Bhd 
39JalanUl/30 

Hicom Glenmarie Industrial Park 
Shah Alam, Selangor 4O1S0 
(Sales) 

Conspec IntematlotMl 
22 Sol Amnuaywat, Suthisarn Road 
Samsennok, Huaykwang 
Bangkok, Thailand 10320 
(Sales) 

Construction Specialties (UK) Etd 

Trident House 

17S Renfrew Rd 

Paisley, Renfrewshire PA3 4EF 

Scotland 

(Sales) 

Igor Shaykevich 
Ul Novolesnaya dom 11 kv 27 
Moscow, Russia 103055 
(Sales) 


Fabricas Elena SA. de C.V. 

K.M. 7.5 Carr Presa Ea Amistad 
PQE Ind EA Paz 
Acuna, Coah 
Mexico 

(Manufacturing) 

C/S Group importadora Exportadora do Brasil 
Etda 

Rua Francisco Tapajos, 252 
04153-000 Vila Santo Estefano 
Sao Paulo -SP- Brazil 
(Sales) 

CS Bauprofile Handelsgmbh 
LAINZER STRAS5E 11/5 
A-1130 VIENNA 
Austria 

Fabricas Elena 
107 Johnson Blvd 
Del Rk), Texas 78840 
(Manufacturing) 



October 15, 2009 

To: Scott Ogden, EHS 

Re; ChemicBls Wlcy; 3dditl«i to EO 14(K31 

From: Howard Williams 


The demand for mwironmentaly r^iXMiabte and relevant taiiding products is 
growing rapcly. Building owners, ArchHeds, omtractors and tJiilkJing cccupnts 
war* prodisds made witti cfiemirals tt»t haw Iw to no toxicity and which at UK 
end of flie pfwJuct Ifecycte are ised to oreate products and/or materials. 

As we daly seek to falfii our Cto«|»rate Mteton to become a " WoM Lmcfer of 
{jmili^s^xMHyix.fikftigfmxti«tsmdssrma^, fWtowing our vision, "amting 
fmdix^ t/wt mke betta^, we heein siba3ibe to these four primary 

guiding pindptes as llte foundation of our Chemicate Pdky. 

1. Kaowaniii^teepwltictdtenistry. We wii idait!^ the sutetances 
as«>ciated ar>c! used in our products acrc^ their itfecyde and will 
increa* as appropriate the trarBparency of the chemtei constttuents of our 
products, induding ptJblic disclosure of diemicals of high concern and 3"*- 
party oet1Sficatlon{s). 

2. Asws and awAi hwarts. We wii! deterirtne toe hazard charactBisttcs of 
chemical constitwjnts and formutetiotts in our products, use chemicals wito 
inherertty low hazard potErtia!, prtorifee chemicais of high concern fix 
dtmtalion, minimte wposure when harards cannot be pwrented, and 
redesign products and processes to avoid toe use and generation of 
hazardous chenicals. 

3. Ctofflimlt to c»ntinj»MS SnHmnremrait. We wrtll estatiBsh operaUonal 
govanance structures^ poficte and practices that create a frameworic ft*- the 
tegular revtew of product and frocess chemistry, arxl that promote toe use of 
chemkals, processes, and the recteigiVcreatjon of products wito inherentSy 
tovwr haiard fKJtwtial. 

I i - pp«jit puMic pollcte and Industry ^ndaitfe tliat; advance toe 
iff!|Jementatlon of the above toree prina'ite, ensure that asmprehensive 
tiazarf data are wiaWe fw chetrtcais m toe mailcet, take actfen to 
eliminate w reduce known hazards atKl promote a greew ecwemy, 
indyding sufpjrt fer green d«mistry resswh and education. 







-Jg W|g 
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Green buildiiigs need safe' chemicals pdicy refonn - The Hill's Congress Blog Page 1 of 2 


Con|gress Blog 

Whm> lawmalceni cnnic to Mag 

Gre«i b uilding s need safer chemicals policy reform 

By Howard Williams, vice president of ConstrucUon Specialties -07/16/10 01:39 PM PT 


We all take risks, h’s a part of our everyday lives and a part of day-to-day business. But accurately 
assesring risks and identifying safer pa^ of action is not somelhing tiiat comes naturally to us. From 
cwsumo' debt to the Gulf ml spill to the collapse of the auto and financial sectors, we’ve taken risks 
without accurately undeistandiog the impact csf our decisions. All too often optimism trumps caution. 

America faces anotiier set of simitarty impactful risks, and tiiis time it gels really personal — it affects 
human health. The issue is toxic chemicals in products, and the opportunity is dimicals policy reform. 

Burinesses do not always have fiee and open access to the information needed to make responsible 
demaons cmiceming chemical ingrettients in products. That places American business at a disadvamage 
because we lack tile ability to economically assess the risks posed by many of tin chemicals we use in 
our products. Current federal chemicals policy does not require companies to disclose chemical 
ingi^ents down the supply chain, fordng manufinturers to perform caepensive chemical content 
aiulysis on their own. If natiung is done to give American manufacturers the ability to know the 
diemicals within the materials we use, we will be unable to advance the market-driven opportunities 
presented by new, innovative safer diemicals. America will lose this chance to build a stronger, more 
stable economy. 

Construction Specialties is a privately held U.S. company that derigns and manufactures specialty 
products for biddings. Our environmental commitmem is to create products that lower the 
environmeotal impact on the buildings they became part of and to conduct business in manner that 
endeavors to have minimal impact on our eoviroament Yet we are often challenged in meeting these 
goals by the lack of toxidty d^ on diemicals and the lack of transparency on the diemicals in the 
malmials we pundiase. Manufacturers often confront tiie reality that they do not even know the 
chemicals in their products, let alone vdietiier those chemicals are safe for human health and the 
environment 


Our current regulatory system for managiag toxic chonicals — tiie 34-year-dd Toxic Substances 
Ccrntrol Act (TSCA) has feiled to promote the use safer altenoatives to toxic chemicals. Fortunately, 
Congress is now moving to revise TSCA. Both the House and the Senate are considering iegiriation that 
would requite comptdienrive safely data on all chemicals in commerce. While safely data is essential, 
two adctitional dements, now missing fiom legislative (noposals, are necessary to promote the use of 
safer chemicals in products. 


First businesses need greater transparency on tile chemicals in the produds they buy. Safer diemicals 
pdicy te&im should indude a requirement that all products from ^emical manufiictureis to final 
product manufaebuets induite a diemical ingredieot profile — a listing of the diemical ingredients in 




http://didiill.eom/blags/congiess-blog/eneigy-a-environment/l09279-greett-buildings-need... 7/27/2010 
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Green buUdiDgs need safer chanicals policy refonn- The Hill's Congress Blog FBge2cf2 


die [woduct Legislatiao can be written in a way to protect confidentiii] business infornutini, yet provide 
critical infonnarion on chemical content across die business supply chain. 

Second, Congress should also require final product manufacturm to provide consumers widi 
informadon on chemicals of high concern in their produrtts. At a minimum, consumers should know if 
diemicab of high concern to human healdi and the enviromnent are in die prorhicts drey purchase. Such 
a requirement r^l generate demand for safer, greener chemicals. 

Weurge theoongressiooal committees working on chemicals policy reform to indude business-to- 
business disdosure of chemicals and disdosure of chemicals of high cmcem to consumers in their 
proposals before die August recess. 

Chemicals policy refram, if dme wdl, will sui^ort die market movemem to sa&r altemadves to tcodc 
chemicals in pnxhicts. Congress, along with the building sector, has an rqqiortunity to improve indoor 
air quality and thereby human healdi and the environment through the grei^ use of inhei^y aafbr 
chemicals in building products. 

Hcmard Williams is vice president Ccnstncfkm ^ciaUes, a member of the Business-NGO Working 
Gra^ (BizUGO). BisNGO Is a unique adlaboraiiono/lmsiness and NGO leaders who are creadt^ a 
roaSnop to the widespread use of st^ chemicals in consumer products. 

Source; 

h ttp://thehill.coniyblogs/c(mg ress- blog/energv-a -enviro nmenl/109279-green-buildings-need-5afer- 
c hemical s-pol icv -reform 


The contents of this site are 2010 Caprtsl HM Publishing Corpi., e subsidioiY of Nem Commuolcotions, Inc. 


(dO 
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4 Material Health 


Cradle to Cradle* CarMcatfon 
Pmgt 19 of 30 


4.1 MaImM Tmtapmncy 

Required for BaelCt Silver, Gold, and Platinum oertificatlon levels. 

Applicant shall Idenlliy all homogeneous materials present In the Unlshed product This is 
typically done by breaking the product down into assemblies, then sub^asembRee, th«i 
components, arid tinaly into pure homogeneous materials. Any homogeneous material present 
at 100 ppm or higher in the ilnlshed product must be repotted PVC present at ANY level hi the 
finished product must be r^orted. 

For wood bMed products, or tOr products that use wood as a component, the source of that wood 
must be MentHled and it should be noted as to whether that source Is an endangered forest 

Example - Oflloe chair Is ftet broken dmim into back assembly, seat assembly, tilt mechanism, 
pneunahc cylinder, base, and casters. Each assembly must then be ftirtherbrokan down into 
subassemblies or materials. Casters would be broken down into nylon wheel, sleel axle, ideel 
pintle, etc. Painted 5 star base would be broken down Into cast aluminum and powdercoaL 
RnaHy, each matoriai must be broken dmim into Its constituent ingredienls. 

Since material formUatians are often proprietary to the supplier, the certiiying body wll enter into 
a Nwi43iscloeure agreement and wm allow the suppilar to submit the ingredient inforniaticn 
direclly to the certifying body. Material formulations must be reported down to the 100 ppm level, 
however the following sufastanoes must be reported at any levrt 

• Toxic heavy metals such as lead, mercury, hexavalent chrome, and cadmium 

• Pigments^ dyes, or other cotorants 

• Phttialates 

• Halogenated organics 

For products that contain recycled content as an input ft Is often (tiflicuH, if not impcesibte, to 
complete chaiactertEa the chemical content of the recyelate. In the case of metals, this Is easier 
as a basic elemental analyslB vdll show what contaminants, If any, are pr e s e nt Inthecaseof 
recycled piastica, the base resin must be Idenllfled and analytical tasting must be done to 
determine the presenoe of any heavy metals or organohalogens. For paper products, recydate 
must be tested (on a quarterly basis at a mhimum) for the p r ese n ce cS heavy metals, 
organohalogens, and chlorlnefchiortde. The resulk r^these tests wlH be used in lieu of actual 
chemical conqxisitlon. 

4.2 D^HnaaaaBMogletdorTaawacalHutrlant 

Required fOr Basic Silvar, Gold, and Platinum oertHIcation levels. 

Applicarft shall define the product with respect to the appropriate cycle (i.e. technical or 
biologleal) and all componente shall be defined as either biological or technical nutatenk. If the 
product combines both technicat and biological nutiiente, they should be dearty marked and 
easily separable. This is more of a strategic crtterion and therefore there is no calculation or 
metric associated with it 


□MBDC 


Onim io !■ ■ fcidwiwit of WEPC. Cradto ta Crilte CertfixF* it • c tiiii B at l w wfc of MBDC. 

CopyTl^93008byMCDONOUQH&IAUNQARTDES6NCHa«ST17r.LLC. Al flgMs rVMTVVd 
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Cmdia 10 Cmdk* CoiWeatloft 
Pago ie of 30 


4.3 IngmdkmtClmmetaitutkm. 

Requhod for Basiq Silver, QoM, and Platinum cartiflcation leveio. 

Alt mated^ Shan be characterized based on thair Impact on Human and Eiwironmental Health. 
The cer^ng body will perfbnn this evaluatian once all nigrsdients In al materials have been 
IdentMed. The criteria lUed on the next are used In the svalualian of these two impact 
categories. 

Based on the Merpietatlonofthe data ibral criteria, chemicalsandmaterialsare'soored'tor 
their impact upon human and envlraninental health. A hay factor in this evaluation is the risk 
presented by the componentftshemical, which is a combined measure of identttled hazante and 
routes of exposure for specHIcchemicaleaid materials, and their Handed use In the tinished 
product The ‘scorer is INusliated by the following color echeme: 



tittle to no risk associatsd with this substance. Preferred for use in Its 
Irtterxied appHeation. 


Low to moderate risk assodated with this substance. Acceiriable for 
continued use unless a GREEN allemalivs Is avallabie. 


High hazard and risk associated with the use of this srfoetance. 
Develop strategy for phase out 


Incomplets data. Cannot be characterized. 


For both the human and environmental health criteria, them are Ikmly est ab lished cutoff values 
for determHng hazards. For exampla, in the case of Acute Toxidly (human healih) any 
substance with an oral LOsi vahia less than 200 mgritg (rat mouse, guinea pig. etc) will be 
cotaidered acutely toxic. 

At the Bask: and Sliver levels, S% by weight of Grey assessed materials are alownd. However, 
those Grey materials must be lUIy aasesaed within sh (6) months of cerimcate Issuance or they 
will be consideied Red. 


4J.1 Human Health Criteria 

The followkig fo a let of the human health criteria used for substance evaluation 
by the MBDC Cradle to Cradle* Design Protocol The criteria are subdivided into 
Priority Criteria (moat Hpcrtant flam a loxlcologioal and public perception 
perspectlva) and other AddHcnal Criteria Substances that do not pass the 
Priority criteria are airiomaUcally scored RED and recommended for phase- 
outffe^cement 


□MBDC 


Ci»di»lpCridli'^lt«*i<teiwfcoflgDC.Cii<i>lpCriifcO w1l l M<*^ ii« u w<ll u t ^ 

02006 fay MdDONQUGHaiAUNGARTDesKMCHaAsmy.LLC. Alftgtefwrvd 
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Cndii to Ciidto* Caitmalton 
Pag«17gOO 


Crltarta 

Dascriptlon 

PKHOwry 


Cardnooenlcttv 

Potentiai to cause cancer 

Endocrine Disniplion 

Poterfiial to negatively effect hormone function and 
Imoaet develoomeiit 

Muboenicity 

Potential to damage DNA 

Teiatogenicitv 

Potential to harm fetus 

ReproducHye Toxicity 

Potential to negatively impact reproductive system 


ADDITIONAL 


Acute Toxicity 

Potentiat to cause harm upon inlt^. short term 
exposure 

Chronic Toxicjty 

Potentiat to cause harm upon repeated, long-term 

exposures 

Irritation of Skin and 
Mucous Membranes 

Potential to Irritate eyes, skin, and respiratory system 

Sensitization 

Potential to cause allergic reaction upon exposure to 
skin or alnsays 

Other 

Any additional characteristic (e.g., llammaMity, skin 
penetration potential, etc.) relevant to the overal 
evaluation but net included in the previous criteria 


EnvIranmanM HmMi Critafla 

The toUowing to a fist o( the environmental health ciitefla used for substance 
evaluation by the MBDC Cradle to Cradle* Design Protocol. 


Crttaria 

Dascrtiition 

Fish Toxicity 

Meaeure of the acute toxidty to fish (both saltwater 
and freehweter) 

Daphnia Toxidty 

Meaeure of the acute toKldty to Daphnia (invertebrate 
aquatic oiganIsmB) 

Aioae Toxicitv 

Mmuis of ihe acute taxidtv to aquatic plants 

ParsWence/ 

Biodaoradatlon 

Rate of degradation tor a eubetance in the 
environment (air, soil, or water) 

Bfoaocumulation 

Poteiaial for a substance to accumulate in totty tissue 
and magnlN UP the food chain 

Climatic Relevance 

Meaeure of the impact a eubetance has on the climate 
(e.o., ozone depletion, olobal warming, etc.) 

Other 

Any additional charactarMic (e.g., soil organism 
toxicity, WGK water dasstllcatlon. ate.) relevant to the 
overall evaluation but not included in the previous 
criteria 


DMBDC 


OadblaCiBdh^liafcidwiiMt^lWX.CridliteCwifc CwM i d ^htcaifltertoiinMrttoriittDC. 
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Cndto to Cndto* CsiWcMton 
Pl«*18of30 


O J Material CtaM Criteria 

The following material classes are scored RED due to the concern that at some 
poM in their He cycle they may have negative Impada on human and 
envhcnmerM health. In the case of organohalogens, they tend to be persistent 
bioaccumuiattve, and toxic, or can torni toxic by-products if IncinerEted. 


Crttarta 

Daecifotion 

Organohalogen 

Content 

Presence of a carbon - halogen (l.e., chlorine, 
bromine, or fluorinet bond 

Heavy Metal Content 

Presence of a trscic heavy metal (eg.. Antimony, 
Arsenic, Beryllium, Cadmium, Chromium, Cobalt, 

Lead. Mercury. Nickel, etc.) 


4A MalBrialAmklmteo 

The toBowIng tables list substances that wBi impact a product's ^llty to receive cerUhcabon: 


SidMtanca 

Name 

Silver 

Level 

Basic 

Level 

ProMbMed for 
CerWIcaaon 

1 »-« -1 

naiQOvnnM 

■ ■ j 

naiQQMnM 

Haloganated hydrocarbona 

PN^ or othar aifoatencaa 

hydrecaiborm 

hydrocMbon oontont 
iMttwn 1000 ppm, or 
pcMOTMO of non^DE 
boMd brominflrtBd llama 
retiidarila that am 
laqurnd to maak curnsrit 
flarnmabiitty ataratorda 
and fenahM tham ara 
NOavatoUa 
aftomattvaa. 

pmaant at 1000 ppm or 

Nghar 

from tha PVC fomfly baa at 
any concanlratwn. 

Lead, Marcuiy, 

Unintontbn^ or 

Total background 

Total badqpDund 

Cadhiium, 

‘background 

conteminatPn of ad 4 can 

conteminatMiofanyaintfa 

Chrortw VI 

oorttaminaton” allowad 
aalongaatoW 
oonoanlration of toaaa 4 
aubatanoaa doaa not 
aacaad 100 ppm. No 
ain(^ aitoatonoa can 
aaoaad SO ppm. (For 
matala, thia knot ia 100 
ppm) 

IntenBonally addad 
aubatoncaaare alowad 
whom naadad for 
tochnical parfoimanoa 
and for twra la a 

ayatom In pl^a to haap 
tha material in a doaad 
loop. 

fKBaad 100 ppm aa long at 
noatogiB aifoalinca 
axoaada 100 ppm. (For 
motel aHoya, MaHnMIa 

1000 ppmX 

Irdanbonaflyaddad 
aubatenooaaia alowad 
wham naadad for tachnioal 
parformanoa and far ahteh 
tham ia no raatfty apparant 
reutecfaxpoauw. 

aubatenca In axoaaa of 100 
ppm. (or 1000 ppm for 
matala). 

Any intenbonaby addad 
amount that la not naadad 
for technM parfonnanca. 


NOTE - Testing tor heavy melalB will be required tor all mateitals coming from regions of the 
world shown to have heavy metal contamination issues or concerns. 


CwteroCiwltt*'li«rwtorinMrtoriaM)C.Ctoteteta»StoCwlterf^l»ao«ilirttotlnniBiWcorilt3Cr 
CopviiaMeaxisivlicOoNauaHarrAUNamTDEasNCHEMsTRv.ac wi ilgSto i m tw S 


□MBDC 
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Cmdb to Cmdla* Cwlflcilloil 
Pag* 18 or 30 


4.5 op^iatott smm^ 

Required for Basic and Sliver. 

Once aH probleinatic component* have been ktenlilled (le. those sidistances assessed RED 
based on the cnterla listed previously), the applicant mist oomrrit to the eventual phase- 
outAeplacement of these sidistances. AppNcMwM have six (6) weeks to develop a strategy (In 
coiijuncllcn wtth the certifying body or independently), comply vdth budget and timelsie, tor the 
phase oul/^mization of these Inputs. The imple ms ra a tl o n ot Ihla plan wM be subject to an 
annual review to judge wh^er or not sufficient progress has been made to mert cordinued 
Cradle to Cra^* certification. 

For products containing wood, Ifthat wood Is sourced from an endangered torest there rmst be a 
strategy developed tor sourcing that wood from a notvendangered forest 

4.5 Product Fonmilallon Opttmlml 

Required tor Gold and Platinum. 

Applicait must demonstrate that all Red assessed materials/chemicals have been phased Old (rf 
the formulafioa 

For products contain'mg wood this meare that none of the wood can be sourced from an 
endeared forest 

47 Cndh to CnNit* Eodccion StmdKdc 

Required for GoM and Platinim 

Applicant shaH demonstrate compiance with the Cradle to Cradle* emtanlon standards, which are 
d^ed as the tolowfng: 

* TVOC<0.5rffi)frn’ 

a Individual VOCs<0.01TLV or MAK values (whichever is lower) 

a No detectable voce that are considered known orsuspected carcinogens, endocrine 
dlsruptore, mulagm, reproductive toxins, or teratogers. Base d on the lab choeen to 
dotheworkwhatisoonaideied'noivdelsct'mayvary. For the purposes of this 
certfticatlon, anything below 2|ig/m’. However, in the case of tonnaldehyde. it Is 
virtually impossible to achieve this level as arrbiefit a'r tends to have concentrations 
higher than this. Therefore we have adopted the Ctdltomla 01350 standard of one- 
half the RELof33Mgftn’or16.5tig/m’ as the threshold limit 
a Time Points -7 days tor TVOCs and IVCXOs 

a Loading Scenarios -BIFMAM 7.1 tor office tumturearxtCaHtomla Department of 
Health Services (section 01 350) tor everything else. 

Labs approved for testing indude Berkeley Andytical Assodstes, MAS, AQS, Foiintek, and 
Syracuse University. All testing Is done according to ASTMD51 16 for small dwnber, ASTM 
D%70 tor large cha m ber, and BIFMA M 7.1 tor office tomllurs. 


DMBDC 


CmOato ha iradMMffe of MHOC. Cm* to CnOa !■ ■ ovrtMnMon iKrtTof MBOC. 
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Cmdl® te Crad!©® Csrtii^8oii 

SJ*' I%fi®20®f30 

f^Compmurnm 

Re:|uirrt for Piaanum seitticsaon only 

Appllcart shall cfcmonstf^ that msterial/prociud: segkir® eetflfcaHsn s oamprised of at least 
50% "ereeR* asswsed oompsnentB, 
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Mr. Rush. The Chair now recognizes Dr. Mitchell for 5 minutes. 

TESTIMONY OF MARK MITCHELL 

Dr. Mitchell. Thank you, Chairman Rush, and members of the 
Committee. My name is Dr. Mark Mitchell, I am a public health 
physician and I became concerned about — when looking at the 
rates of disease, I became concerned about the increase in the num- 
ber of diseases that are related to the environment as opposed to 
other diseases which were declining. We saw an increase in those 
related that are related to the environment. So that is why I have 
formed the Connecticut Coalition for Environmental Justice, and I 
am the President of that, and also I am a member of the National 
Work Group for Environmental Justice Policy. We work with envi- 
ronmental justice communities which are communities that are low 
income, communities of color that are just proportionally burdened 
with environmental hazards and also have increased rates of dis- 
ease from these environmental hazards. 

I would like to talk a little bit about the exposure to these haz- 
ards throughout the chemical life cycle from extraction of chemi- 
cals, to production, to distribution, use, disposal, and legacy expo- 
sure to these chemicals. And I will talk a little bit more about what 
that is. H.R. 5820 goes a long way toward addressing the environ- 
mental justice concerns throughout the life cycle, the chemical life 
cycle. 

The first part of the chemical life cycle is the extraction. And 
these include mining communities, but also places like along the 
Gulf Coast where people are being exposed today to oil spills that 
are washing up on their shores, and being exposed to chemicals 
from the oil as well as the dispersants that are used to disperse 
that oil. There are also a number of production communities such 
as Mossville, Louisiana and Louisville, Kentucky that have many 
chemical plants as well as other industrial facilities that are expos- 
ing residents to chemicals on a daily basis. And in these commu- 
nities they have exceptionally high pollution rates. Rates that I be- 
lieve would not be allowed in more affluent communities other than 
Mossville and West Louisville. And we are seeing very sick people 
in these communities. For example, we have a 30 year old that has 
a heart attack in the community. We are seeing clusters of Lupus, 
large numbers of hysterectomies, depression even, and premature 
death. These are communities that I would consider to be hotspots. 
And hotspots is a provision that is a new provision in this bill that 
would require that these communities reduce their pollution. 

The next phase of use of chemicals of the life cycle of chemicals 
is the use phase. Low income communities are even more exposed 
than other communities to hazards in everyday products. For ex- 
ample in about a year ago in Connecticut we started testing toys 
for lead. And what we found is that toys from discount stores such 
as “dollar” stores were more likely to contain lead than other toys. 
And these are the things that are exposing low income people to 
these toxics in the toys. We are also concerned about legacy chemi- 
cals and legacy chemicals are chemicals that have out used — have 
gone past their useful life but are still — people are still being ex- 
posed to these kinds of chemicals. For example, PCB’s TSCA 
banned PCB’s in the late 1970’s. However, people are still being ex- 
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posed to PCB’s in the Bedford, Massachusetts for example they 
have two schools that are built on an old dumps that are still con- 
taminated with PCB’s. I am working with some of the housing de- 
velopments that may also be built on this same dump. It is not 
clear right now, but the residents complained that when their chil- 
dren go out and play in the dirt that they get rashes, and rashes 
are one of the — are a potential issue that can be found with PCB’s. 

Also, H.B. 5820 requires a health based standard and includes 
aggregate exposure from all sources. And it consider — but it can 
consider the life cycle of chemical exposure and cumulative expo- 
sure. This is important to environmental justice communities since 
risk assessment has served environmental justice communities 
poorly. So in summary, we believe that this legislation goes far in 
addressing a number of environmental justice issues. We would 
like to see the bill passed out Committee this year, and I would 
like to thank you, Mr. Chairman for inviting me to this hearing. 
And I am certainly willing to answer questions later. 

[The prepared statement of Dr. Mitchell follows:] 
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Good Morning Chairman Rush and members of the Subcommittee. My name is Dr. 

Mark Mitchell. I am a public health physician who became concerned about the link 
between environmental factors and poor health outcomes in communities of color and 
low income communities of all races. I was previously the Director of Health for the 
City of Hartford, CT and before that, the Deputy Director of the Kansas City, Mo Health 
Department. I am appearing before you as the founder and President of the Connecticut 
Coalition for Environmental Justice and a founding member of the National Work Group 
for Environmental Justice Policy, a group of over a dozen environmental justice 
organizations concerned about chemical policy on the national, state and local levels. 

We define environmental Justice (EJ) communities as low-income communities and 
communities of color that are disproportionately burdened with environmental hazards 
and suffer disproportionately from environmentally related diseases. Environmental 
justice strives to correct this imbalance while reducing hazards for everyone by changing 
environmental policies and practices. 

Environmental justice communities are deeply impacted by national chemical policies. 
We have higher rates of environmentally related diseases such as asthma, diabetes, 
learning disabilities, cardiovascular disease and premature death. This is due to 
disproportionate chemical exposure during the production, distribution, use, and disposal 
of chemicals, as well as from legacy exposure to chemicals. H.R. 5820, The Toxic 
Chemicals Safety Act of 2010, goes a long way toward addressing environmental justice 
issues throughout the chemical lifecycle. 

Health protections are based on how people are actually exposed to toxic chemicals 

We are encouraged that the bill requires the Environmental Protection Agency (EPA) to 
set a standard for safety that takes into account aggregate exposure (exposure from all 
sources) as well as to consider the lifecycle of a chemical and cumulative exposure 
(exposure from chemicals that have similar health effects). This approach is critically 
important since the traditionally narrow use of risk assessment has often poorly served EJ 
communities. This is due to unpredicted exposures and false assumptions included in the 
assessments. A better approach is to use hazard assessment, which looks at toxicity of 
any chemical where there is human exposure and tries to reduce the hazard from the 
chemical rather than reduce the anticipated exposure to a toxic substance. 
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H.R. 5820 offers new hope for “Hot Spot” communities of high chemical exposure 

When one looks at the beginning of the chemical lifecycle, chemical production , we find 
that some environmental justice conummities such as Mossville, Louisiana and West 
Louisville, Kentucky are surrounded by large numbers of chemical plants, including 
plastic manufacturers. These facilities have needlessly released exceptionally high 
amounts of toxic chemicals into the air. We refer to exceptionally exposed communities 
such as these as “hotspots”. These “hotspot” production communities have high rates of 
disease and premature deaths. Unlike Mossville, West Louisville residents have been 
able to get government to respond to their concerns and establish an area wide air toxic 
standards program, the Strategic Toxic Air Reduction (STAR) Program. This program 
has been able to get companies to reduce air toxics by more than 80% in some cases, 
through modernization and improved maintenance of the facilities. 

1 believe that these facilities would not have been allowed to perform so poorly in the 
first place if they were located in more affluent communities. I also believe that these 
facilities should be converted to producing the safer plastics that the public is demanding 
by using green chemistry. This would put them in the forefront of plastics production, 
help preserve jobs, spur economic development and improve public health in these 
communities. 

In Connecticut, we also have a number of mostly small chemical production and 
formulation facilities. Public health officials are generally unaware of what is being 
produced at these facilities and what needs to be done to protect public health in the event 
of a chemical release. 

The “Hot Spots” provisions in the new bill are strong and require EPA to name at least 20 
communities in the first five years (with subsequent updates), and to develop “Action 
Plans” for EPA, state, tribal, and local governments to reduce specific chemical 
exposures from all sources by a date certain or report to Congress why it has failed to do 
so. 

In addition to production, environmental justice communities are also at risk due to 
distribution and storage of chemicals. This is true not necessarily because of increased 
number of accidents on urban highways and chemicals stored on stationary trains in 
cities, but because of the large number of people in close proximity who may be harmed 
when there is an accident. 

H.R. 5820 will reduce the unnecessary use of toxic chemicals in everyday products 

The next area of concern to EJ communities in the chemical life cycle is in use of 
chemicals. Although everyone is exposed to toxics during normal use of products 
containing toxic chemicals, urban low-income residents are more likely to be exposed to 
hazardous chemicals from these products. For instance, leaded wheel weights that are 
used to balance tires sometimes fall off the tires onto busy roadways where they are 
pulverized by other cars rolling over them. The lead dust gets into the air where it is 
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inhaled by local residents. This lead is in addition to lead from chipping and peeling 
paint in rental housing and the lead from lead containing toys that children may be 
exposed to. Last year, our organization conducted testing for lead in toys. We observed 
that toys from discount stores such as “dollar” stores were more likely to contain lead 
than toys from other stores. 

In my neighborhood, there are many small bodegas selling food. These stores do not sell 
fresh fruits or vegetables so residents are more exposed to Blsphenol A and other 
chemicals commonly found in canned and processed foods. Again, this is in addition to 
the BPA exposure that occurs from contact with polycarbonate plastics found in everyday 
use. 

H.R. 5820 will help detoxify waste disposal impacts by encouraging cleaner products 

Another area of environmental justice concern is the disposal of products containing toxic 
chemicals. The report, Toxic Waste and Race at Twenty, released in 2007, documented 
that EJ communities are still more likely to be located near hazardous waste disposal sites 
twenty years after the original report. In Connecticut, we bum a larger percentage of 
municipal solid waste than any other state in the nation. The two largest waste-to-energy 
facilities in the state, which are the fifth and eleventh largest incinerators in the country, 
are located in our two largest and poorest cities, Bridgeport and Hartford. The Hartford 
incinerator bums trash from 69 other communities brought to our city by 300 tmcks per 
day. We believe that the toxic emissions from these facilities are responsible for the 20% 
asthma rates as well as high rates of diabetes and cancer in the city. Our organization has 
been involved in educating consumers to use less toxic alternatives in order to reduce our 
exposure to toxic chemicals. 

H.R. 5820 will assess safety across the entire chemical life cycle from all sources 

The final area of concern in the chemical life cycle that I would like point out is that of 
legacy chemicals. These chemicals are no longer in use, but are still accessible and 
poisoning people in environmental justice communities. These include persistent, 
bioaccumulative, and toxic chemicals (PBTs), such as mercury and lead, as mentioned 
before, as well as other toxics that are commonly found in contaminated Brownfield 
properties, such as trichloroethylene (TCE), hexavalent chromium, and polychlorinated 
biphenyls (PCBs). New Bedford, Massachusetts has two schools built on an old dump 
contaminated with PCBs. In addition there are about one dozen other sites in the city 
contaminated with PCBs decades after the chemical was virtually banned under TSCA. 

Yet public housing residents still complain that their children get rashes after playing in 
the dirt, which is likely contaminated with PCBs. 

Persistent chemicals travel long distances on wind and ocean currents from lower latitudes 
and accumulate in the bodies of animals and peoples of the Arctic. Some Arctic Indigenous 
peoples have shown levels of chemicals such as PCBs in blood and breast milk at levels 
among the highest of any people on Earth. Arctic communities have high levels of PCBs and 
dioxins in their bodies, partially because of direct exposure from contaminated military and 
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industrial sites, but mostly because of bioaccumulation of these toxics in their traditional 
diets of fish, seal, whale and walrus fat carried into the north from hundreds and thousands 
of miles away-.Levels measured in the traditional foods on St. Lawrence Island, Alaska are 
exceptionally high. People on St. Lawrence Island are concerned about the high rates of 
cancer, thyroid disease, and reproductive health problems. 

H.R. 5820 properly prioritizes action on the worst of the worst toxic chemicals 

In H.R. 5820, chemicals of environmental justice concern are handled in two groups. 
Persistent, bioaccumulative and toxic chemicals (PBTs), such as lead and mercury are 
required to be reduced to the “greatest extent practical”, and then to determine if further 
steps should be taken to reduce exposure. Other non-PBT chemicals of EJ concern, such 
as TCE, formaldehyde, and Chromium VI are among the 19 named chemicals on the 
priority list for EPA to determine their safety and required restrictions. The naming of 
these chemicals is very important to EJ organizations. Other priority chemicals are BP A, 
vinyl chloride, phthalates, and perchlorate. 

Chemical standards must protect the public and vulnerable populations to a “reasonable 
certainty of no harm,” which is a sufficiently protective standard. The definition of 
vulnerable population includes disproportionately exposed or potential for 
disproportionate adverse effects from exposure. It includes infants, children, adolescents, 
pregnant women and their fetuses, elderly, those with preexisting medical conditions, and 
others identified by the administrator based on socioeconomic status, race, ethnicity, 
culturally influenced dietary or other practices. Biomonitoring studies of the public must 
be done by the federal Centers for Disease Control and Prevention (CDC) or of workers, 
by NIOSH rather than by the chemical company. 

Conclusion 

In summary, H.R. 5820, if adopted in its current state, will go far in addressing 
environmental justice issues with chemical policy. We would like to see the bill advance 
out of committee this year. Thank you for this opportunity to speak, Mr. Chairman. I am 
available to answer any questions that the committee may have. 
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Mr. Rush. The Chair now recognizes Ms. Bosley for 5 minutes. 

TESTIMONY OF BETH BOSLEY 

Ms. Bosley. Thank you, Chairman Rush, Ranking Member 
Whitfield, and members of the Subcommittee. 

Mr. Rush. Would you pull it closer to you? 

Ms. Bosley. Certainly. I am pleased to testify before you today 
on behalf of the Society of Chemical Manufacturers and Associates. 
SOCMA has about 300 members and we make a $60 billion impact 
on the U.S. Economy. We also contribute to the chemical industry’s 
status as one of the nation’s leading exporters. We are very proud 
to say that we have an excellent track record with respect to health 
and safety of our colleagues, our workers, and our communities. We 
have testified before this Subcommittee before and we have also 
participated in the discussions that you have had recently on the 
discussion draft. We commend you for those discussions and believe 
they improved the draft bill. 

On balance, however, we are disappointed that the bill before us 
today still creates a burden which far — is far out of proportion with 
the benefit. The burden is not just a matter of profitability. It will 
deal a heavy blow to a strategic American industry that is already 
fighting recession and foreign competition. Among its goals for this 
legislation Congress seeks to and I am quoting here from the bill 
“assist in renewing the manufacturing section of the United States 
and ensure that the products of the United States remain competi- 
tive in the global market.” 

Mr. Chairman, we believe that to the contrary this bill would 
face — this bill would in fact pose a great competitive disadvantage 
to the industry and would cause a reduction in manufacturing em- 
ployment and a shift in our factories to foreign shores would accel- 
erate. The chemical industry already fights hard to compete with 
countries that have cheaper resources, lower wage standards, and 
more lax regulation. We don’t have to look far to find examples of 
public health concerns about tainted food or lead in children’s toys 
as we have already heard about. That is the risk of encouraging 
manufacturing to migrate from our shores and far away from the 
protections of robust American regulation. Congress recognizes the 
importance of innovation and U.S. competitiveness as well as in 
achieving the aims of the bill through continual evolution towards 
safer and less toxic chemical substances. 

The U.S. chemical industry leads the world in research on ap- 
proved manufacturing process and safety advancements to mini- 
mize the impacts of chemicals on human health and the environ- 
ment. It is important, more important than ever that we maintain 
our lead on innovation. Chemistry as an enabling technology allows 
other industries such as aerospace, electronics, and advanced mate- 
rials to be cleaner, greener, and more competitive, and it is not 
enough to do the product innovation in the United States. We need 
to do the manufacturing also. Here I am quoting Matt Miller of the 
Center of American Progress. Miller quotes former Intel CEO Andy 
Grove who says manufacturing is the only way to gain the hands- 
on experience with products that leads to all subsequent innova- 
tions. Surrender the manufacturing and you lose this virtuous 
cycle. 
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Speaking for the members of SOCMA we are concerned that the 
burdens created in H.R. 5820 will indeed drive innovation and 
manufacturing from our shores. The following points highlight our 
major concerns and recommendations. For many industrial chemi- 
cals the safety standard in this bill creates a new burden without 
a benefit. The standards we use to regulate drugs which are in- 
tended to be bioactive, and food additives, which are intended to be 
consumed, should not be the model for how we regulate industrial 
chemicals. These chemicals often serve only as contained inter- 
mediates during the production of other products. The bill as writ- 
ten would impose unnecessary burdens and cost even on low risk, 
low volume chemicals. New chemicals and new uses would be sub- 
ject to a yearlong review which would discourage the introduction 
of new chemicals and new applications of existing chemicals into 
the marketplace. The current new chemicals program which in- 
volves a 90 day review has generally received broad support. 

Through this program EPA has successfully reviewed 45,000 new 
chemicals protecting and informing the public without impeding 
the innovation that is crucial to American competitiveness. EPA’s 
use of models in the evaluation of new and existing chemicals 
should be encouraged since they have proven to be an accurate and 
efficient alternative to animal testing. An important — an improve- 
ment to the new — current new chemicals program would include 
modifying the approach to CBI such that the use of PMN data isn’t 
permitted within EPA to review other new chemicals and as well 
as existing chemicals. 

Based on yesterday’s revision that we received of the bill, it ap- 
pears that Congress intends to eliminate mixtures from review 
under section five. We support this revised approach since the in- 
clusion of mixtures would present an extremely high burden for the 
industry and for EPA for mixtures that may not even have a risk. 
But we need to study the implications of the narrow redaction of 
mixture language before commenting further. H.R. 5820 has no 
preemption of state regulation regarding chemicals on which EPA 
has already reached a safety determination. Congress should con- 
sider a preemption to avoid disruption of interstate Commerce from 
potentially conflicting state laws. Protection of American intellec- 
tual property is weakened by this bill. By disclosing chemical iden- 
tity in all health and safety studies, we in effect hand our innova- 
tion to foreign competitors with a long history of low quality copy- 
cat products. It is possible to fully inform the product — the public 
about health and safety information without publicly disclosing 
proprietary aspects of a particular chemical. This reflects our 
broader recommendation that EPA should be made the agency 
charged with making unbiased science based safety determination 
regarding chemicals. Let me be clear. SOCMA members are pas- 
sionately committed to the public health, the protection of public 
health and the environment. We believe its legitimate role of Con- 
gress to weigh economic impact such as potential job loss against 
policy objectives. However, we respectfully contend that the govern- 
ment must avoid creating an unnecessary burden as would be the 
case with H.R. 5820. We understand the complexities associated 
with modernization TSCA and believe our chemicals policy goals 
can be accomplished in a way that does not devastate a strategic 
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American industry. Thank you for the opportunity here and I 
would be happy to answer any questions. 

[The prepared statement of Ms. Bosley follows:] 
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uontinn , 1 ' (4 iho nation's largest exporters. 

SOrVIA l‘ds tcaified before this subcommittee numerous times on modernizing the Toxic 
SubUcUKes Ci>n!rol .Act (TSCA) and most recently participated in the discusvKMUv led by 
Cium men Rioh and Waxmaii on major previsions of the draft veision of diis legislation that was 
reiciiscd this pasi April. We commend you for convening those discussions, and hcUe\ c they did 
pioduce some unpiovements fi'om the di'aft bill, such as requiring varied or tiered testing, 
restoring the articles exemption from the definition of ‘'chemical substance." and slightly 
improving tlie treatment of mixtures. On balance, however, we arc soiTV' to say that the bill 
before us today i.s still ox^erreaching and unworkable. It wouid have a substantial, negative 
impact on a strategic American indi^try^ that is already fighting recession a.nd foreign. 
co.mpetili4;in. 

The US chemical industry’s competitiveness has continued to decrease substantiaily in recent 
years due to competition from countries, like China and India, widt lovx^er s'csource costs, lower 
wage standards, and a less burden,some regulatory environment:. As w'riit:en, 1-iR., 582{) poses 
ove.ivvhelt.ning challenges for the industry and substantive k.>ss ol' high-paying manufacturing 
jobs will, result. 

At. the moment, the US stil.1 leads chemical industry innovation; of the roughly 60,000 patents 
attributable to chemical sciences issued over the past 5 years, 35,000 of them a!*e a.i.it.hored by US 
entities. The US industry also leads the world in research and development: of new chemical 
siibstat.».ces, better niamifacturing techniques, and process safety advances designed to m.inimi.ze 
tile impact of chemicals on human health and the environment. 

St.5U, it i.s more impon.ant than ever that we maintain our competitive edge as innovators. ViAi 
should loo.k to innovation as an enabling Technology, that premote.s “greener" chemistry and 
benefits many other US industries - aerospace, advanced materials, agriculture, pharmaceuticals, 
electronics, and teleco.m.munications (among many othere) - making these industries better a.bk: 
to con.ipete in the increasingly global marketplace. 

“il’-s not enough to do the product innovation in the United States; we need to do tiie 
rnan:uf!ictur'i.ng, trio." Here fm quoting Matt Miller of the Center foi' America.tt Progress, from 
ail Op-ed in last week’s Washinglo.n Post. M.iller quotes fonner Intel CEO Andy Grove, who 
says manufacturing i.s “the only w-ay ... to gain the hands-on e.xperience with protlucls that leads 
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(I > .' .s (Pnovaiions. Surrender the manufacturing and you lose this viriuoii: 
1 i ivi. \ L 'iis.vnieii that the system that H.R, 2860 s%^ou!d create vvould indt 
o \ i^i< ! luring from our shores. 


TSCA Slioiiid he Modernised in Wa>^ that Do Not Seize lip the Engine of" Innovation and 
kill Jobs 


The following points highlight a few of our major concerns: 


® Tile sai'ety standard in this bill is inappropriate for industrial chemicals. Tht:; standards 
we use to regulate drugs -- which are intended to be bioactive — and food additives - 
whicii are intended to be eaten -- should not be the model for how Nve regulate industrial 
cljetnicais. Exposures to industrial chemicals outside the workplace arc generally many 
orders of magnitude lower than those to drugs or food, because those chemicals often 
serve only as inteiTOcdiates during the production of other chemicals. Narrowly defined 
uses, like those of food additives and drugs, are inherently easier to regulate. But uses of 
industrial chemicals are not going to be so readily identifable, and exposures will be 
difficult for the manufacturer to measure throughout the supply ciiain. With ibis bill, as 
written, eveti low ri.sk chemicals would face major roadblocks to market t;ntry. 

® New citemicals and new uses would require an unnecessary increase in testing and. 
reporting, and would be subject to a year-long review, discouraging R&D and t:he 
continued iiitrodiictit)n of new chemicals, or new applications of existing chemicals, i.nlo 
the .marketplace. I'he new chemicals program under the current law - wltich i.nvol.ve.s a. 
90-day review - has generally gotten broad .support and that sup{>ort should not be 
overlooked. Through this E^PA program over 1,000 chemicals undergo a review every 
year. EP.A has successfully reviewed some 45,000 new chemicals since 1979 under the 
PMN program without impeding the innovation that is crucial to American 
competitiveness. Fr<.)m the experience of reviewing so many molecules, EPA has 
acquired a vast amount of knowledge that it can build offi in rev'iewing additional 
moiec;ules. Further, the agency should continue its history of strong support for t:.he 
creation of models for the evaluaiiem of new and existing chemicals. 

« The inclusion of mixtures in the new chemicals program would cause E,P.A.'s workload to 
skyrocket and burden our industry' by requiring a massive increase in paperwork 
generated for submittal to the fiPA for mixtures containing chemical substances that do 
not have an identified risk, in fact, this expansion wi.ll oveiwhclm EPA and divsad^i'antage 
UvS industry. As an example illustrating the difficulty, EPA's Office of Research am! 
Developmtmt has been unable to develop an accepted risk assessment methodology for 
even a simple two-component pesticide mixture (carbamates and pyi'ethroids), though it 
has been, a stated goal for quite some time. TSCA refoirn should empha.s.!ze the need for 
continued research, but should not tie EP.A’s hands by requiring something that is not 
possible using currently available robust scientific methodology. 


’ Matt. Miller, “The Great Rece,ssion is Just .Beginning, “ The Washlngton Post (July 21, 2010); 
available at httj:t;..'/www.washingtonpost.com./wp- 
dyfvcon!enfoirtide.'20l0.'07./2i.^kR2010072103052.htmi. 
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® H.R, 5820 has no state preemption for chemicals for which EPA has concluded the 
exhaustive review that the bill envisions. Without some kind of preemption, a serious 
potential for dismption of interstate commerce will remain from a growing patchwork of 
state laws. 

® Protection of American intellectual property is insufficient. By disclosing chemical 
identity and components of a mixture in all health and safety studies, we will simply 
promote ft)reign undercutting of our industry'. We have witnessed China develop many 
offshoot products using stolen proprietary information, and see no need to facilitate this. 
As a rule, it would not he necessary' for the public to know a chemical identity in order to 
understand health and safety infomtation about a particular chemical. EPA should 
remain the agency chargetl with making safety determinations regarding chemicals, and 
Congress should not enact a presumption that EP.A’s review will be inadequate and 
require second-gue.ssing by NGOs or others. 

We understand the complexities associated with modernizing TSCA and believe our chemicals 
policy goals can be accomplished in a way that does not devastate a strategic American industry, 
but docs enhance public confidence and protection of human health and the environment. 

1 thank you for this opiwrtunity to share our perspective on this bill and some of its potential 
consequences, and would be happy to answer your questions. 
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Mr. Rush. The Chair indeed thanks all the witnesses. And now 
it is time for the questioning of the witnesses by members of the 
Subcommittee. And for that purpose the Chair recognizes himself 
for 5 minutes for the purposes of questioning the witness. And I 
will begin with Dr. Denison and Mr. Williams. 

And my question to you is, Dr. Denison, you said in your testi- 
mony that H.R. 5820 will spur innovation and protect American 
jobs. Can you explain in light of your statement, and in light of 
some of the testimony we have heard today some of the exact feel- 
ings expressed — in your expounding in your statement in light of 
some of the anxiety that has been expressed about the bill’s poten- 
tial impacts on job retention and creation. Can you express — ex- 
pound on your position on the retention and creation of jobs in re- 
gard to this bill? 

Mr. Denison. Yes, Mr. Chairman. Thank you. The U.S. has fall- 
en well behind much of the rest of the world in its chemicals poli- 
cies and practices. And I think that one of the things that this bill 
will do is to raise the standards in the U.S. to those of other areas 
of the world including the major markets of the chemicals industry. 
The motivation behind the improvement in those standards in 
other parts of the world has been as much to promote sustain- 
ability and create a more sustainable chemicals industry as it has 
to protect health and the environment. And I fear that the industry 
in this country right now is in a similar place to where the auto 
was a decade or more ago where it fails to recognized where the 
rest of the world is going and where its own markets are going. We 
need to have therefore, an industry that is driven toward innova- 
tion, yes, but innovation that includes safety as a critical, central 
element of that innovation. I couldn’t say it better than a member, 
a representative from DuPont, one of ACC’s companies that said in 
response to the REACH regulation in Europe that they would — 
they as a company that invested heavily in R and D and innovation 
saw REACH as a business opportunity to innovate the new chemi- 
cals that would be restricted under REACH, and be out ahead of 
the current in terms of creating the jobs, and creating the new 
products that will satisfy the growing demand globally for safer 
chemicals. 

Mr. Williams. Chairman Rush, to answer that question from my 
viewpoint, seven years ago when I began doing as much research 
as I could on this subject, I found in answer to a Google search how 
many people in America will buy environmentally preferable prod- 
ucts. At the time and it is somewhat a smile to the face, it was ap- 
proximately seven percent. And the person that put that informa- 
tion together said it is roughly equivalent to those who will vote 
for Ralph Nader is a Presidential Election. Today similar research 
says it is approaching 58 percent. Two years ago McGraw Hill did 
a smart reports survey where they said that environmentally pref- 
erable building products had reached the tipping point. We are an 
international company. We know that when we can put our prod- 
ucts from here into the UK and into Europe where the buying pref- 
erences are to have environmentally responsible product and most 
especially the word you hear more often in Europe is PVC. You 
hear it, but you also note that they are not currently buying mate- 
rials that are free of PVC. Our materials here that we are able to 
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put together are preferable not just here in the United States, but 
also in Europe. And I think the definition of green jobs needs to 
change. I recently received a survey, fill this out; help me under- 
stand green jobs for Pennsylvania. I cannot answer that survey by 
answering the questions. I am going to have to footnote that survey 
because it talks about solar, it talks about renewable energy. That 
is such a limited view. We as a company are putting our products 
out into an architectural market that is asking for environmentally 
preferable products and responsible products. And they are reach- 
ing toward us and pulling that product almost literally off of our 
shelves. They are green jobs that we are adding every day to our 
business. And as the businesses in Michigan, and as the businesses 
in other states supply us with product, green jobs that are here- 
tofore defined as different jobs, less defined as green jobs. These 
jobs are growing on a day to day basis here in the United States. 

Mr. Rush. Thank you. Dr. Mitchell, your organization defines en- 
vironmental justice communities as “low-income communities and 
communities of color that are disproportionately burdened with en- 
vironmental hazards and suffer disproportionately from environ- 
mentally related diseases.” Do you agree that this legislation will 
mark a tremendous step forward in restoring public trust in the 
American chemical industry and in EPA’s ability to protect human 
health and the environment, and do you think that this bill will go 
a long way towards correcting some of the issues that are found in 
hotspots across the nation? 

Dr. Mitchell. Absolutely, Mr. Chairman. I think that people ex- 
pect that government is going to be protecting them. When they go 
into a store and buy things off the shelf they expect that they are 
going to be safe. And they don’t know that there is a safe product 
right next to a more dangerous product. For example, if you are 
looking at cleaning products. I think that this legislation will help 
to take more dangerous products off of the shelves, you know when 
there is a safer alternative. And also people will Imow what is in 
the products that they buy, and I think that that is very, very im- 
portant. And environmental justice communities, you know we are 
very concerned about that and also we sort of put our members at 
risk. For example there are companies that are suing communities 
that are interested in finding out about the health effects of their 
violations, of their state violations of contracts specifically like in 
Mesquite, New Mexico. You know Helena Chemicals is suing the 
company. I think that that won’t be necessary under this new bill 
that if government really can protect the public, I think that that 
will be very helpful. 

Mr. Rush. That concludes the Chairman’s time. Chair now recog- 
nizes Mr. Whitfield for 5 minutes. 

Mr. Whitfield. Thank you very much and thank you all for your 
testimony. I noticed that one of the findings in this legislation re- 
lates to creating jobs that this legislation can help create jobs. And 
Mr. Williams you eluded to that and I think Dr. Denison, you indi- 
cated that the chemical policies and practices in the U.S. were not 
as progressive as they were in the rest of the world. And the point 
that I would make is if we were creating all these green jobs, then 
why is our unemployment rate still at almost 10 percent? And why 
is the unemployment rate in most countries in Europe greater than 
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in the U.S. if what you are saying is this kind of progressive legis- 
lation will be creating jobs? Now that is a little aside to the real 
purpose of this legislation, but I don’t think we should be trying 
to sell this legislation on the fact that we are going to create a lot 
of jobs with this legislation. Mr. Dooley, is this legislation, do you 
expect this legislation to create jobs in your — in the members of 
your association? 

Mr. Dooley. No, absolutely not. And we are absolutely convinced 
that it would result in a significant reduction and the ability of the 
U.S. manufacturers and the chemical industry to continue to be the 
international leader at bringing new innovations and new products 
and maintaining our manufacturing base here in the United 
States. And you know I find it remarkable that Mr. Denison would 
say that somehow the U.S. chemical industry is falling behind. In 
the United States last year one out of every 10 patents that was 
issued in this country was issued to the chemical and chemistry in- 
dustry. We are by far the leader of any chemical industry inter- 
nationally in terms of the new innovations that we are bringing to 
market. When we see a consumer demand for a safer alternative, 
it is going to be our industry that is going to be the forefront in 
meeting that consumer demand. And when you look at the provi- 
sions in this, when you look at the safety standard that would re- 
quire somebody that might have a new, maybe it is an advanced 
solar cell that has a chemical that just might be on the — subject 
to a safety determination, before they could bring that, you know, 
green product that could increase our energy efficiency and energy 
security, they would have to go out and identify every other prod- 
uct in the marketplace that had that same chemical in it. They 
would also have to analyze every ambient exposure to it be in the 
air, water, and soil before they would even have the chance to dem- 
onstrate that they could meet that reasonable certainty of no harm. 
If you think that this is somehow going to create jobs in the United 
States, I would beg to you to come and visit the industry and un- 
derstand how it works, let alone the new chemicals provisions 
which would also we thing would thwart and impede the develop- 
ment of new products and new jobs in this country. 

Mr. Whitfield. Ms. Bosley, do you think it would create new 
jobs in the — your members? 

Ms. Bosley. No, I can give you an example of — so in everybody’s 
car there is a piece that connects the roofing to the frame. It is a 
plastic piece that is not very long. There is about 19 chemicals that 
go into that singular piece. 13 of those chemicals are hazardous to 
some extent and they are all as you might imagine low margin 
chemicals. We live in the reality of a market economy, and you 
make what you can make for the price that the market is willing 
to pay for it. If those chemical companies are going to have to go 
back and do the increased burden of 5820, there will be no margin 
left for them. So now not only have you lost the jobs associated 
with the manufacture of those 19 chemicals, you have lost the po- 
lymerization jobs, the extrusion jobs, and now that piece is going 
to come into the country as an article which is beyond the reach 
ofEPA. 

Mr. Whitfield. Well, you know this points out that we do have 
to have a balancing act here, because yes, we want safe products. 
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We want to make sure the chemicals are safe, hut we don’t want 
to damage our economy particularly at this point in our nation’s 
history where we are struggling to come out of a down economy. 
So and I noticed that in this legislation they abolished the unrea- 
sonable risk standard and least burdensome method to proceed, so 
that they consider — do not consider particularly the impact on jobs 
per say, which I think realistically at least have to think about. 
Well, I see my time has expired. 

Mr. Denison. Congressman, maybe I could respond to Mr. 
Dooley? I do think there is a fundamental misunderstanding of the 
bill. He said in his oil statement and again just now that somehow 
company — an individual company would have to go out and assess 
the exposure not only to their use of the chemical but to everybody 
else on the market. That is a fundamental misunderstanding of 
the — that is a role for EPA under this legislation, not for an indi- 
vidual company to do those assessments. I just want to set that 
straight. 

Mr. Dooley. Mr. Chairman, if I can respond to that is our read- 
ing of the legislation it is a clear statement that the burden of 
proof lies with the manufacturer. When you look at the safety 
standard and the obligation to assess aggregate exposures to a 
chemical that is bringing into the market, in no way does it state 
clearly that that is the responsibility of EPA. Now if that is the in- 
tent of the authors, then that is something that we would be more 
than pleased to work with you. But as we read the legislation 
today, that is a burden, and an obligation, and a responsibility on 
the industry. 

Mr. Rush. The Chair now recognizes Ms. DeGette for 5 minutes. 

Ms. DeGette. Thank you, Mr. Chairman. You know, Mr. Dooley, 
when we served together in Congress I never disagreed with you. 
I think that is about to change I am sorry to say. I want to talk 
for a minute about this issue of the manufacturers’ burden. Be- 
cause what you have been talking about is that you think that in- 
dustry has the burden of showing with reasonable certainty that all 
aggregated exposures from the use of the chemical pose no harm. 
Right? Yes, OK, but take a look at — well I don’t know what section 
it is — it is, I will get you the exact reference. It is on page 44 of 
the draft legislation, a manufacturer is only responsible for show- 
ing reasonable certainty of no harm for a chemical’s intended use. 
And industry would not have to conduct studies considering all ex- 
posures to a chemical. So would you agree that a standard based 
on intended use would not require companies to prove that all uses 
and exposures are safe? You need to turn your microphone on, Mr. 
Dooley. 

Mr. Dooley. There are other sections of the bill when you get 
to the safety standard and what it would trigger. It was subject to 
that is that the intended use isn’t the trigger is that if you have 
the intended use that has that chemical in, as we have read and 
interpreted it will result in the obligation for the assessment of all 
other aggregate exposures. 

Ms. DeGette. Mr. Owens, do you — is that the intention with this 
legislation? 

Mr. Owens. Representative DeGette, we didn’t draft the bill, so 
I can’t really speak on what the 
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Ms. DeGette. ok, well, I mean is that your interpretation then 
of the draft legislation? 

Mr. Owens. Well, I think that — let me put it this way. The way 
that that standard has worked for example it is a standard that 
is used as Dr. Denison said and others have said in our Food Qual- 
ity Protection Act we evaluate pesticide potential exposures with 
reasonable certainty of no harm standard and we at EPA evaluate 
the aggregate exposures when we are making that safety deter- 
mination. Now whether that is how this is written, I know our law- 
yers are still looking at it at our agencies, so I can’t really say right 
now what their conclusion will be. But that is how we have done 
it. 

Ms. DeGette. And Mr. Dooley, I will tell you that what I just 
said is our intention, too, so if we need to work together on fixing 
this language we are happy to do that, but that is our intention. 
I wanted to ask you, Ms. Bosley, in your written testimony and you 
referred to this also today in your oral testimony. You said the U.S. 
chemicals industries competitiveness has continued to decrease 
substantially in recent years due to competition from countries like 
China and India with lower resource costs, lower wage standards, 
and a less burdensome regulatory environment. I am going to as- 
sume that it is not your organization’s positions that we should de- 
crease wage standards and decrease the regulatory environment in 
the United States. That is not your position, is it? 

Ms. Bosley. Certainly not. 

Ms. DeGette. And I would also ask you, I would think that your 
organization would also believe that we need to renovate TSCA for 
this new century. Correct? 

Ms. Bosley. We do. 

Ms. DeGette. And also, Mr. Dooley, your organization would 
think the same. It is not that you oppose re — you know fixing 
TSCA for this new environment that we have now. Right? 

Mr. Dooley. No, we have made this one of our highest priorities. 

Ms. DeGette. Right, you also, and in fact both or your organiza- 
tions have been at the table during the negotiations, so I have a — 
I want to ask both of you this question. 

Mr. Dooley. I would — I would put negotiations in parenthesis. 
I wouldn’t necessarily characterize the discussions as negotiations. 

Ms. DeGette. OK, well, here is my question to you. Is — what 
safety standards does your organization recommend that we adopt? 

Mr. Dooley. We would think that we could learn some terrific 
lessons by looking at what Canada has done in the past couple of 
years and instituting a reform that their chemical management 
system which is very similar with the concepts that we have devel- 
oped out where you would develop, you would prioritize the chemi- 
cals based on reason with those we should of greatest concern. 

Ms. DeGette. So you think the Canada standards would be ap- 
propriate standards for us to look at? 

Mr. Dooley. That the Canada scheme and their system would 
be much more I think appropriate in terms of prioritizing the 
chemicals based on the risk of exposures and then adopting a sys- 
tem where you would determine how you can manage those risks 
for those products as they are put into the marketplace for their 
intended use. 
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Ms. DeGette. Thank you. Ms. Bosley, what standard would your 
organization at safety standard? 

Ms. Bosley. I would agree. We have — we are a proponent of 
Canada’s system also and I might say is the first thing Canada did 
was to put their arms around the exact number of chemicals in 
Commerce. Canada has a similar number of 75 or 85,000 chemicals 
that were on a list called the DSL. They through polling of industry 
they paired that list down to 23,000 chemicals that were actually 
in Commerce. Some of the chemicals were no longer manufactured, 
or imported into Canada. Many of the chemicals were no longer 
manufactured. When they had that list of 23,000 they were having 
a much better area in order to prioritize that list and require a dif- 
ferent base set of testing depending on the highest priority chemi- 
cals. 

Ms. DeGette. Dr. Denison, could you just respond to these sug- 
gestions by Mr. Dooley and Ms. Bosley? 

Mr. Denison. Certainly. I applaud what Canada did. As a very 
small country with a tiny percent of the global chemicals market 
and the vast majority of those chemicals being imported rather 
than produced there it made sense for them to do what they did. 
But it is far away from being a proper model for the United States 
of America. In fact, they — their process was hampered enormously 
by the enormous data gaps that led them not to be able to even 
classify thousands of chemicals against the criteria that they used 
to prioritize chemicals. Moreover, they found that many of the 
chemicals, in contrast to what Ms. Bosley said, they only actually 
started with 23,000 chemicals. They didn’t have 75,000 chemicals. 
We have a much bigger problem on our hands, and we need a 
much more systematic solution that speaks for the fact that we 
have a major part of the global chemicals market. 

Mr. Rush. The Chair recognizes Dr. Gingrey for 5 minutes. 

Mr. Gingrey. Mr. Chairman, let me address my first couple of 
questions to Mr. Cook. Mr. Cook, industry witnesses have ex- 
pressed concern that if this bill passes as it is written it will drive 
innovative manufacturing outside of the United States and indeed 
kill high paying American manufacturing jobs. Do you have any 
concerns that the global environment could suffer if we force this 
type of manufacturing to countries with much less robust or even 
indeed nonexistent environmental controls? 

Mr. Cook. I would be very concerned if that were to be the case. 
Congressman. There is no question. I was surprised to hear it 
brought up by my colleague at the table that the industry is al- 
ready losing jobs. We are already shipping jobs overseas not be- 
cause we have toughened our regulatory standards, of course we 
have not done anything for 30 years, but simply because it is 
cheaper to do business over there. That is where our chemical in- 
dustry is going. 

Mr. Gingrey. Well, excuse me, Mr. Cook, but you say not be- 
cause of regulatory standards. These regulatory standards that we 
are talking about in this bill are not inexpensive. Let me shift real 
quickly. I will come back to you because this issue of jobs is real 
important, certainly real important to our side of the aisle as you 
can tell from the questions. Mr. Williams, I think in your either re- 
sponse to a question or maybe your testimony, you said that green 
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jobs would come out of the State of Michigan? Are you talking 
about Flint or Detroit? Where exactly in Michigan are you talking 
about that we are going to grow green jobs? 

Mr. Williams. OK, what I was talking about the growth of green 
jobs were as our product demand rises, our supplier in Michigan 
produces more product and hires more people to 

Mr. Gingrey. But Mr. Williams, how long do you expect that to 
take? The people in Michigan are suffering pretty badly right now, 
they are not 

Mr. Williams. I am sure they are and candidly I am on your side 
of the aisle. I was pleased as a conservative Republican Central 
Pennsylvania a county that goes Republican in every election to be 
able to come here and to be able to speak because I do think we 
share a tremendous number of same beliefs and values in job cre- 
ation here in America. I don’t want to see that go 

Mr. Gingrey. Yes, sir, I understand. Of course, these are not po- 
litical questions. We are just talking about what is good for the 
country, whether Republican or Democrat. But let me shift back to 
Mr. Cook, because I had another question for him. In the conclu- 
sion of your testimony you state and I quote, “The federal govern- 
ment must place a greater emphasis on biomonitoring of cord 
blood.” Then you also state that, and this is a quote, too, “detection 
of a chemical in umbilical cord blood does not prove that it will 
cause harm.” Well, last November the CDC stated on the record be- 
fore this Subcommittee that our ability to detect chemicals through 
biomonitoring, and this is their quote “is exceeding the ability to 
actually determine whether health effects are occurring.” So, why 
then should the federal government devote more resources, a tre- 
mendous amount of resources to an enormously expensive proce- 
dure that you state isn’t an indication of health risk and the CDC 
states isn’t offering an increasing rate of return on health risk? 
This cord blood monitoring. 

Mr. Cook. That is an excellent question. Congressman, thank 
you, and a couple of points. First of all the CDC is continuing to 
do extensive monitoring precisely because they know that the raw 
material for the decision making process that you need to start fig- 
uring out some of these health effects and some of their impacts 
is biomonitoring information. In my case I don’t think anyone 
should argue that because you are exposed to a chemical means 
that you are going to come down with the disease or illness that 
might he indicated by animal studies. But we find that as the 
American people have waited, and waited, and waited some more 
for the government to do anything to protect them by modernizing 
this law, they want to know what they are being exposed to so that 
perhaps they can take some steps on their own while the govern- 
ment is making up its mind. 

Mr. Gingrey. Well, yes, and it is just like Dr. Mitchell was say- 
ing about the importance of designated areas across the country of 
hotspots. First thing you know these folks that are working, and 
living, and maybe employed at these companies that the manufac- 
turing companies, chemical manufacturing companies they are 
going to think they are living a super fund neighborhood. And I — 
as I said in my opening remarks I think we are scaring the heck 
out of everybody. Let me make one last quick question, Mr. Chair- 
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man if you will bear with me because I did want to shift back to 
our former colleague Cal Dooley. You had some props there and 
you held them up and one of them was a Blackberry. How many 
of your props would meet safety standard under this bill? And for 
the sake of argument, assume that they don’t. Under this bill, how 
long would it take to get a comparable alternative pilot to the mar- 
ket? 

Mr. Dooley. Excuse me, thank you again. Based on our intent 
and interpretation if they were in fact subject to the safety deter- 
mination is that we quite frankly don’t know if we could gather the 
information on the aggregate exposure that would allow EPA to 
make a determination whether or not we could bring that to mar- 
ket. We don’t think we could get there. And the problem is with 
a new chemical you are saying how long will it take us to develop 
a new chemical? Well, you have all the R and D that is going into 
that as well, but then you have to then before you can bring that 
chemical to market you are going to have to make the investment, 
too, on the data that is going to be required. We look at that as 
probably being in the ball park based on our experience with the 
data we have been providing on the HPV program at EPA to be 
probably in the million dollar range. Then you have to wait another 
year for EPA to make — maybe make a determination on whether 
or not that product is safe to bring to market. So you are, you 
know, you are probably looking at a minimum of two to three years 
before even an alternative could even be available to come into the 
market. 

Mr. Gingrey. Thank you, Mr. Dooley. Mr. Chairman, I yield 
back, thank you. 

Mr. Denison. Can I reply briefly to that, Mr. Gingrey? I do think 
that this is not a standard that has come out of space, dropped out 
of space. We have had this standard in place in the pesticide arena 
for 14 years and 9,000 pesticide tolerances have been reviewed 
under that standard. The majority of which remain on the market 
today. They met the standard. And it required aggregate exposure 
assessment. Now I am not saying that standard gets moved over 
without any adjustment, but it is not as if we are starting out from 
scratch here. 

Mr. Dooley. You know I must say before I came to Congress I 
was a farmer. And I used a lot of pesticides. I was in Congress 
when we put forth these regulations that Richard just mentioned 
in that this is a standard. But people need to understand is that 
on a pesticide you have a limited set of uses. It has to be registered 
for a specific number of crops that it could be applied to. There is 
a defined universe of exposures that an individual is going to en- 
counter. It is easy in those situations to identify the aggregate ex- 
posure. When you look at a chemical, like it might be polysilicon 
it could be used in a thousand different applications and products. 
It could have different pathways of entry into, you know, of 
through those exposures. And the difference between a pesticide 
and why you might want to have a different standard there is that 
they are meant to be consumed. You are all going to consume them 
in the vegetables and the products you eat. You are not going to 
be eating a solar cell. You are not going to be eating your Black- 
berry. It has a much less of a level of risk of exposure, and that 
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is why it should have a different standard of safety than what we 
are using in the pesticide industry. 

Mr. Rush. Mr. Cook, do you want to respond? 

Mr. Cook. We were heavily involved in the development of the 
Food Quality Protection Act idea. Point number one is this if I may 
borrow that, Cal. I prefer I Phones, but then again, your micro- 
phone works, so this ought to be as safe as a pesticide. That is all 
we are saying with no reasonable certainty of no harm, and when 
the agency determines that this product’s packaging is safe then it 
is very unlikely that the next manufacturer coming along is going 
to trigger the safety standard and require years of review. So I just 
think it is — I disagree with my friend. Cal on that particular point. 
I believe as Richard has suggested. Dr. Denison has suggested, 
some chemicals are not going to make it under your law. If— when 
it becomes law. A very large number, probably most are going to 
meet the safety standard with modest changes. If it is a chemical 
that ends up in this. Dr. Gingrey, then I think — and we know that 
because we have looked, then I think stepping back we will say, 
well, if it meets the safety standard is it likely that more 
exceedances, more products will cause it to exceed it. I think the 
agency will be in a good position to say yes, or no without having 
every company that is trying to use this same plastic going through 
an elaborate exercise. So I think it can be very workable. And I 
think if we set the standards so that we reward R and D, if as Dr. 
Denison said innovation comes to embrace safety, we will be cre- 
ating jobs here that our competitors overseas who don’t invest in 
R and D won’t be able to meet. But if we don’t, if cost, and price, 
labor is the only consideration our jobs are going to keep going 
overseas. 

Mr. Rush. The Chair now recognizes the gentleman from Mary- 
land, Mr. Sarbanes for 5 minutes. 

Mr. Sarbanes. Thank you, Mr. Chairman, thank you for your 
dogged determination to make sure we reform this statute and 
have the right kind of safety measures in place. I, as you know, I 
strongly support the legislation that has been introduced and was 
glad to be a co-sponsor of it. I think again as I have said every time 
I get the chance on this matter, the average American listening to 
this discussion would be amazed at how little we know about so 
many chemicals that are out there in the stream of Commerce. And 
frankly, must view it as an abdication of the responsibility of gov- 
ernment to act on their behalf to protect them. So I would have like 
to have seen even stronger of provision perhaps in this. I am very 
happy with what is in it, and I am incredulous at industry’s insist- 
ence that this is going to compromise them, handicap them, what- 
ever phrase you want to use. I have boundless confidence that the 
chemical industry will figure this out and keep right on going. And 
I also understand just on the last point that was made by Mr. 
Dooley about how long it would take for certain things to happen. 
My understanding is that there is a faster track that can be pur- 
sued for looking at safer alternatives in some instances and so 
forth. So I just believe you are going to be able to assimilate these 
new requirements and frankly there is two dimensions to this. 
There is the consumer protection piece which I think is the — my 
first motivation. But there is also I think the opportunity for the 
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business community to profit from having these new regulations in 
place. We are hearing all this stuff about how it is going to under- 
mine jobs and so forth. I actually think it is going to improve the 
prospects of businesses that manufacture products that have these 
chemicals in them and I will tell you why. The more the public be- 
comes aware of the fact that there is a lot of these chemicals out 
there that nobody really has a handle on, I think the more — and 
I don’t think it is because of alarmism, I think it is just their own 
educated perspective. The more concerned they become about using 
these products whether it is because they are concerned about their 
children’s health or they are concerned about their own health. I 
mean frankly I have started to try to minimize my — I mean it may 
be having an impact on the way our house looks, but I am trying 
to minimize the use of cleaning products in my house because I 
don’t know, and that is what is really — what is in those products. 
So people are going to start reacting to the information that is out 
there that there not being enough oversight in place with respect 
to these chemicals. And I think it is going to harm the businesses 
and the industries that deliver those products to the public. And 
if we can restore confidence that these products have gotten the 
right kind of look and that the chemicals that go into them have 
been determined to be safe, et cetera, I think they are going to be 
more likely to want to purchase those products and it is going to 
be better for business. Now I just wanted to ask Mr. Denison get- 
ting back to this narrative about the bill hampering innovation, 
shifting production to developing countries, and so forth. When you 
look at regulation in the U.S., and Canada, and Europe, and so 
forth do you subscribe to the notion that having this TSCA reform 
in place is going to significantly undermine U.S. innovation and 
competitiveness? 

Mr. Denison. Congressman, I do not. I think there is a very 
strong record of better regulation spurring innovation and pro- 
viding industry with a certainty as to what its targets are for meet- 
ing those regulations, and for meeting consumer demand that is 
based on them. I think you are absolutely right to point to the con- 
sumer confidence issue. In fact, ACC’s decision to embrace mod- 
ernization of TSCA was based on large part on their concern that 
the consumers were losing confidence in the safety of their prod- 
ucts. We have to have real reform in order to restore that con- 
fidence. And that means we have got to have much better informa- 
tion, but we also have to have a government that is able to act on 
that information. And that doesn’t mean weakening the safety 
standard. If Ms. Bosley is right, then many of her — of SOCMA’s 
chemicals are intermediates with very limited exposure. Then they 
will pass the safety standard that much more easily. That is not 
a reason to lower the standard and to put U.S. companies at a dis- 
advantage to other parts of the world that have those higher stand- 
ards. So I totally reject the notion that a stronger regulatory pro- 
gram will impede innovation. It will spur it. 

Mr. Sarbanes. I appreciate that and I just have run out of time. 
I will just close by saying I think industry can really step — the gov- 
ernment and industry can partner around good strong standards 
and take this thing to the next level. Everybody is going to come 
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out the better for it, industry and the public. So with that I yield 
back. 

Mr. Rush. The chair now recognized the gentleman from Penn- 
sylvania, Dr. Murphy for five minutes. 

Mr. Murphy of Pennsylvania. Thank you, Mr. Chairman. Thank 
you to the panel. I would have many of you to know that I believe 
at the beginning of the 20th century life span was about 45 years 
or so. By the end of the 20th century it has reached 70 some years. 
Does anybody know why? Any guesses? Dr. Mitchell, do you have 
anything? 

Dr. Mitchell. Yes, the major thing that happened is public 
health and prevention, you know, especially water, sewer, public 
sanitation all those things. 

Mr. Murphy of Pennsylvania. But, of course, chlorine is toxic. I 
don’t know if anybody’s abdicating we stop chlorinating water. Any 
of you doing that? Here is a question I had, too. Mr. Williams, I 
had to step out of the room during your testimony. I read it and 
I am really impressed with new building designs and new building 
materials particularly ones that avoid carcinogenic materials. I 
want to ask you if in the materials one uses in buildings, too, do 
you also look at paints, and the substances that might reduce mold 
risk as positive factors there? 

Mr. Williams. That is not, we don’t manufacture products of 
that type. 

Mr. Murphy of Pennsylvania. I mean use them. Do you use them 
in buildings or do you recommend them? 

Mr. Williams. Only in our own buildings. 

Mr. Murphy of Pennsylvania. OK. 

Mr. Williams. And 

Mr. Murphy of Pennsylvania. Can you give us reasonable cer- 
tainty that there is no harm will result from use of those? 

Mr. Williams. I am not familiar with paints. 

Mr. Murphy of Pennsylvania. There is also a lot — there is a con- 
cern that more people die from diseases they did not have when 
they went to the hospital than by diseases they went to the hos- 
pital for. 

Mr. Williams. They are socomial, yes. 

Mr. Murphy of Pennsylvania. They are socomial infections or a 
wide range of those. We know that a lot of paints are being devel- 
oped now. A lot of antimicrobial paints, a lot of antimicrobial cloth- 
ing to reduce the risk of that, so for you and for Dr. Mitchell, some- 
where in here there may be a payoff. Some of these are treated 
with silver and one can have silver toxicity. Some have a certain 
level of nanoparticals including zinc. Zinc is pretty toxic, too, and 
so the question is given that no socomial infections affect about two 
million people a year cost $50 billion of health care system that kill 
about 100,000 people a year, can either of you give me some cer- 
tainty that no harm will result from using or not using these? 

Mr. Williams. First of all we at one time researched and began 
to use an anti-microbial within our product. A couple of points to 
that. Research has shown for years that the vast majority in per- 
haps from the 95th to 98th percentile of all known socomial infec- 
tion is caused by procedures and by health workers failing to wash 
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their hands. If you look at facilities today you will find numer- 
ous — 

Mr. Murphy of Pennsylvania. Sure, but though I might had I 
have worked in hospitals for 30 years, but I also know that some- 
one washed their hands, they could touch their clothing, they could 
touch their tie, touch a pen, touch a stethoscope, touch a doorknob, 
and when surfaces are coated they may produce it, but the point 
it when you wash your hands your are also using chemical agents 
which can be toxic. 

Mr. Williams. Right, well, what 

Mr. Murphy of Pennsylvania. Also saying one of those which can 
be very toxic, but you know the common use is to wash your hands. 
Because you wash your hands a lot all day does that end up with 
other problems? And my question is you are providing valuable in- 
formation. My question is where is the line here in terms of trying 
to help this? 

Mr. Williams. Well, what we found is as we began to think we 
had a good product that at the time was using an additive for anti- 
microbial we found that in order to raise the content level sufficient 
to kill in a time frame that someone else then wouldn’t come touch, 
we stopped using the product because we realized we would vir- 
tually have to have a sign on the product that said please don’t 
touch for four and a half minutes while anti-microbial kills. And 
that was the difficulty with that although there are a great number 
of antimicrobials out there we are also seeing that health care lead- 
ers such as Kaiser-Permanente is refusing to use products with 
antimicrobials in them. A lot of this is a market driven issue from 
the manufacturing and a marketing company. We thought we had 
the right stuff with the antimicrobials. 

Mr. Murphy of Pennsylvania. So if they are not using them are 
we going to be developing new ones? 

Mr. Williams. No, I think the thing is they are not using them 
because of the toxicity at the level at which they would kill as op- 
posed to base product 

Mr. Murphy of Pennsylvania. Well, my concern is I would hope 
you would work with this committee 

Mr. Williams. That is OK I guess 

Mr. Murphy of Pennsylvania. I hope you work with this com- 
mittee to help make sure we are able to develop new 

Mr. Williams. Right, yes, and I think this final answer is effi- 
cacy on some of these things is a very important issue. 

Mr. Rush. The Chair wants to inform the members of the Sub- 
committee and also the witnesses if I can impose on your time for 
a second round of questions or one question each per member. I 
think that this would be important for the deliberation of the Sub- 
committee. And with that the Chair will extend the opportunity for 
each member to ask one additional question. Only one question and 
the Chair will begin with himself for his one additional question. 

I am not — I just want to ask, I think I will ask this of both Mr. 
Dooley and also Mr. Cook. This is a pretty controversial question 
I am going to ask, but there are some people who have stated that 
this — the TSCA reform is necessary to fight cancer. Will you re- 
spond to that? And do you agree with that and respond and what 
do you think about that statement? 
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Mr. Cook. Mr. Chairman, I think there is no question that pro- 
tecting public health from exposure to these toxic chemicals is a 
vital part of what we need to be doing to make sure we are being 
cost effective and smart about prevention of cancer and other 
chronic diseases. There is a very strong literature on this subject. 
We can do it at a modest cost in many cases. We are not talking 
about giving up modern life. We are talking about moving to safer 
substitutes. We have done it before. We got lead out of gasoline, got 
rid of PCB’s, everyone said we wouldn’t have an electrical grid. 
Took care of DDT, went off the market, people — some people said 
we wouldn’t have food, so we can do this. If we don’t though and 
if we don’t conduct the kinds of studies and collect the kind of in- 
formation that your legislation would for the first time require, we 
are going to continue operating in the dark. And I go back to the 
President’s cancer panel. Just this year very strongly saying that 
including exposures before we entered the world in the womb and 
going forward we have grossly underestimated the contribution 
that these chemicals are probably making to cancer in this country, 
that one half of all men and one third of all women one day will 
get that diagnosis. 

Mr. Rush. Mr. Dooley. 

Mr. Dooley. Yes, let me answer it this way is you know our in- 
dustry absolutely is committed to insuring that every product that 
is on the shelf is safe and that EPA has the ability to work with 
the industries, we are providing the appropriate data and informa- 
tion to insure that they can make a determination that that prod- 
uct is in fact safe for its intended use. In reference to the specific 
issue in terms of cancer is that that is where we go back to where 
we ought to be embracing a system of prioritizing those chemicals 
that are greatest concern. And we ought to be focusing the re- 
sources and the expertise of both the regulatory sector as well as 
the private sector on understanding what are those risks and can 
those risks be managed? And so we would suggest rather than the 
blanket approach that is embodied in this legislation that would ul- 
timately require every chemical to have a safety determination, is 
that we ought to identify those chemicals that we know are car- 
cinogenic, that maybe they are an endocrine disrupter, maybe they 
are a persistent in bio-cumulative toxin. And those are the ones 
that we say, you know what we need to understand more about 
these. We need to ask industry to provide us more research and 
data. We need to EPA spending more time and effort and analyzing 
whether or not we can manage the risk of those products in Com- 
merce. And if we do that effectively I think we are going to have 
a more efficient effective system that is going to contribute in re- 
ducing some exposures to some products that might be being used 
now that might in some way be contributing in limited instances 
to increase in some diseases. 

Mr. Rush. The Chair now recognizes our Ranking Member Mr. 
Whitfield for one question. 

Mr. Whitfield. Thank you. Before I ask my question and Mr. 
Chairman, I ask unanimous consent for inclusion in the record the 
testimony of Charles M. Auer pursuant to the previous agreement 
with you all and members maybe they are able to submit questions 
to him for the record. 
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Mr. Rush. The Chair is mindful of that agreement and hearing 
no objections so ordered. 

Mr. Whitfield. And then I ask unanimous consent that we sub- 
mit for the record letters and statements regard on this legislation 
from 12 different groups. 

Mr. Rush. Hearing no objections so ordered. 

[The information appears at the conclusion of the hearing.] 

Mr. Whitfield. For my question, first of all thank you all very 
much for your patience and being with us today. We appreciate it. 
Mr. Owens, in your testimony you talked about in 1989 the court 
case in which ERA ruling phasing out the use of asbestos that a 
federal court overturned that decision by EPA because the rule 
failed to comply with the TSCA regulation or requirement. I was 
wanting — I wanted to know specifically what part of the TSCA, the 
existing TSCA law was that decision made on? 

Mr. Owens. Thank you. Congressman. Can you hear me? Thank 
you. Congressman Whit for the question. It was a decision called 
the corrosion proof fittings decision and the Federal Circuit Court 
of Appeals looked at basically the two significant obstacles that 
EPA has to overcome in order to regulate any toxic substances 
under TSCA in this case specifically asbestos first. There was the 
requirement in the law that we determined that there defined that 
there was an unreasonable risk of harm from the substance in this 
case asbestos. And then once we made that determination to select 
the least burdensome alternative to regulate that substance. And 
it is a very length, technical, complicated decision where they went 
through a whole host of various alternatives that might exist out 
there and determine that 

Mr. Whiteield. But it was based on the unreasonable risk and 
least burdensome 

Mr. Owens. Both there was a — and the basic conclusion as was 
said despite nearly unanimous scientific opinion that asbestos cre- 
ates an enormous range of health problems including cancer that 
EPA could not meet the burdens under the existing statute to 
eliminate any uses of asbestos or to significantly regulate those 
uses. 

Mr. Whiteield. Thank you. 

Mr. Rush. The Chair now recognizes Mr. Sarbanes. 

Mr. Sarbanes. Thank you, Mr. Chairman. Mr. Dooley, you said 
I think you said something to the effect of rather than requiring 
that every product have a safety determination that we focus on 
those that we know are harmful, potentially carcinogenic and so 
forth. But I don’t really understand that. In other words how are 
we going to know that something is not harmful or carcinogenic if 
we don’t do a safety determination on it? I understand that there 
is ones that we know right out of the gate are the worst of the 
worst and so forth, had that discussion in other hearings and we 
want to move quickly on those. But if you don’t have a process that 
conducts a safety determination of a chemical how are you going 
to know that it doesn’t fall into fall that other category? 

Mr. Dooley. Because, Mr. Sarbanes, I think that it is probably 
an area which we agree on is that — and I think EPA would ac- 
knowledge is that they have the ability by reviewing a data set, by 
reviewing the chemical characteristic, the molecular weight, the 
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molecular structure, comparing it to other chemicals of similar 
composition is that they can make determinations on which chemi- 
cals are going to be those of greater concern. There is, obviously 
now, there is a number of different databases out there where they 
have identified, you know, carcinogenic chemicals; where they have 
already identified chemicals that could be an endocrine disrupter. 
Those lists are currently available today. And so there is, but there 
is also I think broad recognition that there is a lot of chemicals in 
Commerce today that pose really very little health risk. And so 
why should we be, again, requiring EPA to spend as many of their 
attention and resources on those low concern chemicals versus 
those that would be of the greatest concern? And the issue on the 
safety determination, the safety determination is what triggers, 
you know, the obligation to go out and to consider every aggregate 
exposure from that chemical. And so do you want to have EPA, 
which under the legislation in the first 12 months they have to 
identify 300 chemicals. They would be required within 30 months 
to go out and with those 300 chemicals that could have — maybe 
each one had a, you know a hundred applications, or in the mar- 
ketplace, 30,000 different, you know products that they are in is 
that they would have to go out and do an aggregate assessment of 
all of the exposures resulting from those 300 chemicals, and make 
a determination in whether or not they could meet that standard 
of a reasonable certainty of no harm, of a having adverse impacts 
on the public welfare. I mean, you know, I don’t — you know when 
you look at the track record of EPA and their evaluation of chemi- 
cals, I mean, I would be astounded if Mr. Owens today could tell 
you that it would be even remotely possible for them to conduct a 
safety determination on 300 chemicals in the next 30 months after 
this legislation was implemented. 

Mr. Sarbanes. Well, let me ask Mr. Owens. I mean do you think 
you have got the ability and as I understand it the statute makes 
clear that there is certain shortcuts that can be taken depending 
on the kind of chemical that you are looking at. So do you think 
you have the ability to move forward on this in a deliberate and 
timely way? 

Mr. Owens. Well, Congressman, I think the bill also provides for 
additional resources for EPA to conduct that activity. So I think 
the short answer would be if we received the additional resources 
we could make, depending on the level of resources, substantial 
progress toward achieving a goal like that. But it will depend in 
part on us getting additional resources from Congress to achieve 
some of the mission that you would direct us to do. 

Mr. Rush. The Chair now recognizes Mr. Murphy. 

Mr. Murphy of Pennsylvania. Thank you. I would like to ask 
perhaps again, you have heard my questions before about some of 
these substances that have some medical prevention applications. 
Many chemicals used in medicines can make them more effective, 
some preventative objects, some antimicrobials, anti-bacterial. 
Where does this bill, in this current version sit in terms of being 
able to encourage further research development application and 
even current use of some of these chemicals and products whose 
goal is and intended use is to treat disease and prevent infection? 
Will this help it, hurt it, stop it? What? 
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Mr. Dooley. Well, again with our interpretation and under- 
standing of the legislation is that we think it would hurt it and 
harm bringing new products into the marketplace. I mean I have 
another one of my props here that I haven’t used yet, but it is a 
hand sanitizer. 

Mr. Murphy of Pennsylvania. That is dangerous stuff. 

Mr. Dooley. It is. And it would have, you know its problem in- 
gredient is ethanol, ethyl alcohol. It is quite possible that ethanol, 
would, could be listed as a chemical of concern and at some point 
would be required to be subject to a safety determination. Again, 
under what is required under the Act is that legislation of this be 
as it was implemented, once it was on that safety determination, 
you would have to go out, again, and to identify every product that 
had ethanol in it in Commerce today and maybe those that are in 
naturally occurring. So that would incur your fuel, your biofuels, it 
would incur your wine and occasional gin and tonic that I drink. 
It would include, you know, thousands of different applications that 
then would require EPA to make a determination. Is there a rea- 
sonable certainty that this poses no harm? Well, of course it poses 
some harm to some, you know, in some instances because it is de- 
signed to kill things. And that is where we think it is, you know 
we have to be very careful with this standard. If you don’t have a 
standard that is set appropriately is that it is going to harm a lot 
of innovations that have a lot of positive contributions that it can 
make. And again I go back if it is on list of 300, and the EPA 
hasn’t made the determination is that if the language says you can- 
not bring a new application a new use of that chemical to the mar- 
ketplace until EPA has completed the safety determination. 

Mr. Murphy of Pennsylvania. Thank you. 

Mr. Denison. Congressman, could I also answer that question? 

Mr. Rush. Do you have a comment, Mr. Denison on the last 
question? 

Mr. Denison. Very briefly, yes. I think there is some confusion 
about the scope here. I mean, first. Cal your wine and beer are 
fine. There is an exemption right up front for alcoholic beverages. 
But medical 

Mr. Dooley. The exemption that they wouldn’t regulate it by 
toxic 

Mr. Rush. Mr. Dooley, Mr. Denison is recognized. He has the 
time. 

Mr. Denison. Thank you. Medical applications and drugs and so 
forth are not intended to be covered either here, so I think there 
is some confusion. The other thing is I think there is an interpreta- 
tion of this standard that somehow it is a zero risk standard. That 
it would drive anything that has any hazard whatsoever off the 
market. It is not in its application under The Food Quality Protec- 
tion Act, it is a risk based standard that establishes a level of risk 
that is going to be acceptable. So I think that is really important 
to understand here. 

Mr. Rush. Mr. Dooley. 

Mr. Dooley. And Rush, I just want to — when he said I didn’t un- 
derstand the legislation, the exemption for alcohol is to ensure that 
it exempted from TSCA. It doesn’t exempt it from being considered 
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in the aggregate exposures that would result which was the point 
that I was making. 

Mr. Rush. Mr. Scalise is recognized for one question. 

Mr. Scalise. Thank you, Mr. Chairman. I have a question for 
Mr. Owens and I would like a comment back from Ms. Bosley and 
Mr. Dooley as well. Chemical distribution companies have a unique 
role in the supply chain in that they serve as middle men for the 
manufacturers and industrial customers. A majority of distributors 
also blend chemicals and mixtures, and distributors that provide 
blending services could be subject to many of the requirements of 
this legislation that manufacturers are subject to. It is also feasible 
they will have to gather use and exposure info for other areas of 
the supply chain. Are you concerned that this bill could have a dis- 
proportionate impact on chemical distributors? 

Mr. Owens. Thank you. Congressman. We are still in the process 
of reviewing all the particulars of the bill, so it is a little difficult 
for me to say what might happen and what might not happen 
under some of the individual provisions. But let me respond to it 
this way, that we have had a lot of conversations about the infor- 
mation that is useful and necessary to gather in order to make all 
kinds of determinations that might be required to be made under 
this bill. We have heard a lot of different opinions on that including 
from downstream manufacturers and some companies involved in 
the chemical distribution chain that think they need to have this 
kind of information that would be available under this or some 
other version of this bill in order to know what is going into the 
products or the chemicals that they are producing themselves using 
the ingredients that are available out there. By the same token we 
think it is important for the manufacturers of these chemicals to 
know the uses to which their chemicals are being put especially if 
they are going to be subject to some sort of aggregate cumulative 
exposure determination that we would make at the agency. So we 
want to make sure that there is a right balance that is struck here, 
and the types of information that we need to make the determina- 
tions that would be required again under this or whatever version 
of this bill might come forward gives us that level of information 
and meets the needs. We want to make sure also that one sector 
isn’t unduly burdened at the expense of another sector. So that 
would be part of what we would be looking at when we were deter- 
mining what the minimum data set requirements would be. Under 
new legislation if there is a requirement like that then there would 
be different types of minimum data requirements for different 
types of chemicals. And we would take the specifics of the indi- 
vidual chemical into account. 

Mr. Scalise. Thanks, Mr. Dooley, and then Ms. Bosley. 

Mr. Dooley. You know I think it would have some impact. This 
is an area where I think that you know we agree that you know 
that there has to be a greater degree of transparency than what 
currently occurs under TSCA. And there has to be a greater shar- 
ing of information throughout the valued chain. But I would also 
like to maybe segue, if this chemical distributor though was im- 
porting a product under the existing TSCA or under the legislation 
is that they would be subject to meeting all the requirements of 
this bill which would mean if you had a chemical distributor that 
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just for discussion purposes was trying to import in this Black- 
berry, or maybe this sanitizer. If it was subject to the safety deter- 
mination whether it was a chemical distributor, or Target, or Best 
Buy, they would be required to again to insure that they would 
have to do the determination of all the aggregate exposures again 
and also would be the ones that would be responsible for making 
the — gathering the data to make the determination that this im- 
ported product did not pose a reasonable risk of harm. And we 
think that is a burden that is inappropriate to put on a distributor 
or a retailer on the importing of a particular article. 

Mr. ScALiSE. Thank you. Ms. Bosley. 

Ms. Bosley. I might say that as I said earlier I think yesterday 
afternoon we got some new language. There was a clerical error re- 
garding mixtures and the way the bill reads now I guess I am more 
confused than anything, it is — the mixtures were taken out of the 
title but not the text. And it was taken out of certain sections but 
not other sections, but mixtures is where chemical distributors will 
be primarily affected. They do a lot of mixing and if they have to 
do — if they have to provide a safety determination on every mix- 
ture at every concentration it will inordinately affect them. 

Mr. SCALISE. All right thank you. I yield back. 

Mr. Rush. The chair now asks unanimous consent that the fol- 
lowing letters concerning the H.R. 5820 be entered into the record. 
A letter from American Chemical Counsel and others, American 
Cleaning Institute, Wilson Manufacturing Associates, and Con- 
sumers Special New Products Association, the National Association 
of Manufacturers, the National Association of Chemical Distribu- 
tors, the Retail Industry Leaders Association, Crop Life America, 
the Vinyl Institute, Pine Chemicals Association, The People for The 
Ethical Treatment of Animals, and also a statement for the record 
from the National Special Chemical and Residents Association. 
Hearing no objections so ordered. 

[The information appears at the conclusion of the hearing.] 

Mr. Rush. This concludes — is that including the — all right this 
concludes this hearing. The Chair really wants to be very intense 
in his appreciation for all the witnesses. This has been a real pro- 
vocative and informative discussion. Your testimony has really con- 
tributed to the progress of the existing bill, and as we proceed with 
this bill with other additional hearings, and also with hopefully a 
mock up sometime in the future. So I want to thank each and 
every one of you. You have really done this Subcommittee a great 
service by your participation by your testimony and by the sacrifice 
of your time. Thank you so very much and the Subcommittee now 
stands adjourned. 

[Whereupon, at 2:40 p.m., the Subcommittee was adjourned.] 

[Material submitted for inclusion in the record follows:] 
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My name is Charles M. Auer. 1 was formerly an employee of the U.S. Environmental Protection Agency 
until my retirement in January 2009. While at EPA 1 gained experience in hazard and risk assessment, 
policy development and implementation, rule-writing, etc., and also participated as a U.S. negotiator in 
the development and final agreement on the Stockholm and Rotterdam Conventions. 1 started at EPA as a 
staff chemist in and spent my entire EPA career in the Office of Pollution Prevention and Toxics (OPPT) 
and its predecessors where, starting as a GS-5, 1 rose through the ranks in a variety of technical, policy, 
management, and executive positions. In 2002, 1 was selected as the Director of OPPT and held that 
position until my retirement. Over my career I developed an in-depth knowledge and an integrated 
understanding of scientific, technical, policy, and legal issues encountered in implementation of the Toxic 
Substances Control Act (TSCA). Following my retirement I formed a small consulting company to 
provide advice and analysis on, among other matters, chemical assessment and management. 1 also 
affiliated with Bergeson & Campbell, P.C., a Washington, DC, law firm specializing in TSCA and related 
areas. Since forming the consulting company I have worked with a variety of clients including chemical 
companies, trade associations, law firms, and international intergovernmental organizations. While I have 
had industry clients, I have not done any representational work before EPA or other agency. 

I am pleased to have the opportunity to provide testimony on the Toxic Chemicals Safety Act of 2010 
(TCSA; H.R. 5820/ The testimony I am offering is mine cmd I am not speaking for or on behalf of 
anyone else in offering it. I have closely followed the debate about reforming or modernizing TSCA and 
have published several papers which outline some of my views. I share the concerns voiced by NGOs, 
grass roots organizations, and others that TSCA has failed to meet its goals and purposes and that a robust 
new approach is needed. I take heart from industry’s statements that it too recognizes that problems exist 
and that a modernized approach is needed. TCSA is intended to strengthen and deal with the weaknesses 
in TSCA and, as such, TCSA is based on a discussion draft which was released on April 15, 2010, and 
subsequently taken through a stakeholder process. However, based on my long experience in this area 
and my understanding of the scale and complexity of this sector of the economy, I fear that the TCSA 
approach, if enacted without changes such as those outlined below, runs the risk of failing to deliver on its 
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goals and expectations despite imposing considerable burden on EPA and the industry or, more 
optimistically, taking so long to unwind that today’s frustrations will continue almost indefinitely. Thus 
as discussed and explained in my testimony, I believe that further improvement is needed to provide a 
workable and effective approach to chemical testing, assessment, and management in the U.S. that, when 
implemented, will meet the needs and expectations of stakeholders and the public. 

General Comments 

TCSA proposes a dramatically different approach to managing chemicals from that which currently 
applies. TSCA for far too long did not did not provide adequate legal authority or receive sufficient 
oversight and the resources needed to do an adequate job of testing, assessing, and managing the tens of 
thousands of chemicals in commerce. While I welcome the spirit in TCSA to revise TSCA and address 
its weaknesses, I do not believe that TCSA as drafted provides a workable and effective approach to 
meeting the needs to protect public health and the environment Ifom the risks of the tens of thousands of 
chemicals in commerce. While TSCA with its limited authorities and relatively cumbersome approach 
was insufficient to meet evolving needs and expectations, I believe that the approaches under TCSA are, 
in several areas, overly complex and unnecessarily broad and encompassing, and would present 
significant challenges and issues in their development and implementation, both as a general matter and 
within the timelines allotted, and prove inefficient in their application. In summary, although I agree with 
many of the goals of the bill, based on my experience, I fear that it would fail to adequately meet its stated 
goals and purposes. 

Recognizing that the US must compete in a global economy, I have concerns that the approach in TCSA 
will overly and unnecessarily burden U.S. competitiveness in this critical sector and likely have important 
and undesired impacts on both the chemical manufacturing sector and the manufacturing sectors that rely 
on its products, and on innovation, both generally and particularly with regard to new chemical 
introductions. I believe it is essential that an approach be developed that can ensure timely and effective 
development of the hazard and exposure information needed to adequately inform and prioritize decisions 
regarding chemicals, enable needed actions to protect human health and the environment, and thereby 
gain greater confidence in the chemical industry and its products, and do so in a way that enhances the 
capacity for U.S. competitiveness and keeps innovation and market incentives within the U.S. economy. 
TCSA in my view does not provide that approach as currently drafted. 

TCSA does include a number of useful and valuable concepts that, if appropriately structured and applied, 
could do much to meet the needs and expectations of the public regarding the safety of chemicals and 
products in commerce. I believe the central failing under TSCA was the inability to develop the hazard 
and exposure data needed to inform decisions on existing chemicals - TCSA would resolve this issue 
although I question if the approach provided is workable. TSCA did not provide adequate focus to 
several areas which TCSA has picked up including, in no particular order: addressing the needs of 
vulnerable subpopulations; encouraging the introduction of safer and greener new chemicals and 
providing help to industry’s efforts, throughout the value chain, to move toward safer and greener 
chemicals; providing authorities whereby EPA could actually control existing chemicals; shifting the 
burden of proof from EPA to industry; providing a means which could obtain the resources needed for 
governance by EPA (including applying fees to claims for Confidential Business Information); giving 
recognition to the general societal interest in reducing and avoiding animal testing via encouragement of 
new approaches that can provide data adequate for the purposes of assessment; establishing a public data 
base containing test data, assessrhents, and decisions and their bases, and others. While the inclusion of 
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such concepts within TCSA is welcomed, the workability and effectiveness of the approaches proposed 
varies. 

Specific comments 

I am intimately familiar with the statutory provisions and requirements under TSCA and their application 
and operation. Based on that understanding and experience, 1 offer the following selected observations 
concerning possible issues and concerns associated with the approaches as proposed in TCSA. 1 also 
offer for consideration by the Subcommittee and stakeholders, several suggestions for possible 
improvement. 

Mixtures . I found TCSA to be confusing and complex in its treatment of mixtures. 

The clarification provided by the July 28 technical correction to the legislation was welcomed in the way 
that it narrowed the scope of the requirements and resolved a number of fundamental questions about the 
treatment of and approach to mixtures as new chemicals. At the same time, and while Tappreciated the 
deletion of the blunt and encompassing approach to mixtures found in the discussion draft, I question if 
the TCSA approach to mixtures is workable and effective. 1 found the concept of the mixtures survey at 
section 3(b)(3) a useful step but was at a loss to understand and attempt to apply the determination 
whether mixtures “have or may have substance characteristics that are different, in kind or degree.” 

While I agree that dealing with mixtures is important, it is a difficult and complex area which will require 
more discussion and might best be dealt with via general requirements that would be implemented by 
EPA by rule once it has conducted and analyzed the results of the mixture survey and better understands 
the issue. Certainly EPA, and as is the case under TSCA, should have general authority under TCSA to 
deal with specific mixtures where needs or issues emerge in the interim. 

Section 4. Minimum Data Set and Testing of Chemical Substances and Mixtures . I found TCSA 's 
approach to testing to be over-heavy and impractical, with the potential to impose unintended 
consequences on the introduction of new chemicals and to present potentially significant but currently 
unknown magnitudes of burden on the regulated industry given the number of existing chemicals in 
commerce and the scale of the testing that might be needed to satisfy TCSA 's requirements. I believe that 
getting the provisions under section 4 right is the key to a workable and effective approach for dealing 
with chemicals. 

TCSA would require a minimum data set (MDS) for all chemical substances except those exempted per 
section 4(a)(3). EPA is given one year to develop and issue a rule implementing the MDS requirements 
as specified at section 4(a)(1)(A) and with the volume and timing triggers at section 4(aX2)(A). 1 am 
supportive of the general concept of an MDS to be applied generally to existing chemicals although I 
oppose the requirement that new chemicals be subject to this requirement at the time of notification for 
the reasons given in my discussion of TCSA section 5 below. 1 also question if the exemptions allowed 
are sufficient to avoid unneeded or questionable testing, also as discussed elsewhere in my testimony. 

I recommend for consideration by the drafters the discussion and analysis on “test data reporting” in my 
recent article (Auer, 2010) which explores issues of testing strategies and costs, production triggers and 
tiered testing menus, and other matters relevant to this section of TCSA. As noted previously, I view 
TSCA’s central failing to be its inability to develop needed data and understanding and thus I attach great 
importance to the getting the approach right under any revised section 4. 
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While the testing that EPA would require to meet TCSA’s MDS requirements can only be surmised, there 
are several models that can serve to outline, for purposes of discussion, possible approaches to designing 
the MDS that might be required. Given the TCSA requirement that the data set be “useful in conducting 
safety standard determinations” and the inclusion of the term “toxicological properties” with its broad 
statutory definition (section 3(24)) in the required elements of the MDS, I consider it unlikely that the 
Screening Information Data Set (SIDS) would suffice to satisfy these requirements (notwithstanding this 
statement, I note that the concept of “varied or tiered testing” in TCSA section 4(a)(1)(A) is useful and 
provides some flexibility in possibly using the SIDS menu although some clarity regarding how the 
concept relates to the other requirements for the MDS in section 4(a) and to section 4(b) concerning 
testing beyond the MDS would be helpful to understand) . The SIDS data set, which was developed by 
the Organization for Economic Cooperation and Development (OECD) and used by EPA in its “High 
Production Volume (HPV) Challenge” program and in HPV test rules, is intended to provide the basis for 
a screening level assessment that can initially assess a chemical and help to inform decisions as to needed 
higher tier testing. An MDS which both satisfies the definition of “toxicological properties” and meets 
the needs of a “reasonable certainty of no harm” assessment seemingly would require testing meeting or 
approaching a confirmatory data set for each chemical, such as that required for pesticide registrations 
under Part 158 of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), Tier 3 in EPA’s 
Voluntary Children’s Chemical Evaluation Program (VCCEP; note that this menu is limited to health 
effect testing endpoints and as such does not deal with environmental fate and environmental effects 
testing endpoints), or the “high volume” tier under the EU’s REACH (Registration, Evaluation, 
Authorization and Restriction of Chemicals) regulation (a table comparing several of these testing menus 
is available in Auer, 2010). If testing such as that found in these confirmatory menus is needed to satisfy 
the requirements for the MDS, it seems unlikely that TCSA’s allowed time periods for developing the 
data sets will be sufficient. Furthermore, the costs required for such testing would be considerable. If, for 
example, EPA would determine that the SIDS is adequate for one or more of the volume tiers (although 
as noted above it is debatable whether the SIDS menus suffices to meet the requirements imposed), the 
estimated cost is approximately $200,000 for that battery, whereas the estimated cost of the high volume 
tier under REACH is 900,000 to 1 .6 million Euros (see Auer, 2010); I do not have cost figures for the 
other test menus cited but estimates should be obtainable from EPA. To provide greater workability and 
flexibility, I suggest narrowing or softening the definition of “toxicological properties” per se or as 
applied under section 4(a) and an additional suggestion for consideration is noted in my discussion 
concerning TCSA section 6. 

A basic question that would be very useful to have an answer to is “how many Inventory chemicals are 
actually in commerce and thus potentially subject to such an MDS requirement?” I am not aware of any 
vetted estimate of this number but applying available information, 1 guesstimate' that about 50,000 
chemicals could be in commerce. Considering that tens of thousands of existing chemicals are potentially 
at play, with MDS test menu costs potentially ranging between $200,000 and more that $1 million per 
chemical (and even considering the potential reductions in testing afforded by the various exemptions at 
TCSA section 4(a)(3), the animal welfare considerations at section 34, and the potential for testing done 
under the EU’s REACH regulation to meet some of the needs), the costs of such testing are likely to be 
prohibitive. I encourage the Subcommittee to carefully reconsider the approach proposed in TCSA and 
my 2010 paper provides some specific suggestions that might help to inform the debate. 
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I note the inclusion at TCSA section 4(b)(3) of several considerations, including relative costs and the 
availability of facilities and personnel to perform the testing, that are to be applied by EPA in obtaining 
testing in addition to that in the MDS. I suggest, given the number of chemicals potentially at play and 
the potential scope of the needed testing, that these considerations should also be applied by EPA in the 
MDS rulemaking required under section 4(a)(1). 

A final comment on this section concerns TCSA section 4(bX3)(B) where EPA “may specify test 
protocols and methodology.” While I am generally in favor of flexibility and discretion where 
appropriate, the provision as worded would not adequately ensure the enforceability of testing 
requirements imposed by EPA. To ensure the development of quality test data, 1 believe it is essential 
that industry conduct any newly required testing via enforceable test methods. From a somewhat 
different perspective, 1 know from experience that in some cases testing is needed in areas that do not 
have standard methods available and suggest inclusion of an approach based on the TSCA Enforceable 
Consent Agreement process for meeting such needs. 

Section 5. Manufacturing and Processing Notices . I found TCSA 's approach to new chemicals to run the 
risk, in essence, of "throwing the baby out with the bath water. " I question the need for and merits of an 
upfront MDS on all new chemicals. I believe it will have a detrimental effect on the rate and extent of 
introduction of new chemicals which, based on my experience at EPA, are generally safer and keener 
and over time provide important continuous improvement benefits to heath and the environment and to 
US. competitiveness and innovation. I believe there are belter ways to approach meeting the needs 
presented in this section of TCSA and several concepts are discussed for consideration. 

TCSA would require a premanufacture notification from manufacturers and processors which includes a 
minimum data set on all new chemicals. I believe that this approach presents a strong bias against new 
chemicals and will dramatically reduce the introduction into U.S. commerce of new chemicals thereby 
having significant adverse impacts on innovation. Further 1 believe it has not been shown that the current 
approach to new chemicals under TSCA has failed to prevent unacceptable risks to public health and the 
environment. I encourage careful analysis of this situation to ensure that significant unintended adverse 
consequences are avoided in developing the regulatory approach to new chemicals under TCSA. 

I offer these comments from the perspective of a former EPA staff scientist and official who participated 
personally in the review of thousands of new chemicals and was otherwise involved in the oversight of 
OPPT’s efforts over several decades to assess and take needed actions on tens of thousands of new 
chemicals notified to EPA. 1 believe based on that experience that new chemicals are generally safer and 
greener than their existing chemical competitors and, over time, than their new chemical predecessors. 
EPA has made several efforts to “check its work” over the years and has consistently failed to turn up 
evidence of significant problems despite concerns voiced about the lack of a minimum data set on new 
chemicals and EPA’s consequent reliance on (Quantitative) Structure/ Activity Relationships ((Q)SAR) 
analysis in its review of new chemicals. New chemicals additionally often provide greater energy 
efficiency, product efficiency, or provide approaches that can help deal with existing health or 
environmental issues. Most of the time the improvements seen with an individual new chemical are 
incremental (however, there are exceptions to this rule of thumb), but over time a strong continuous 
improvement effect is not infrequently realized. An example, one of many, is what are called “100% 
solids” polymer coatings which have been developed and introduced as new chemicals since the 1980s 
and provided, over years of introduction as new chemicals, a breakthrough in solvent-free coating 
technology which combined heath benefits (from reduced solvent exposure and release, and which also 
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contributed to VOC (volatile organic compound) reductions) and greater energy efficiency (the coatings 
did not require evaporation of the solvent and curing could be obtained via radiation with, for example, 
election beam technologies rather than heating or other energy-intensive processes). In my view, EPA 
has been appropriately cautious in its review of new chemicals, taking testing and control decisions on 
about 8% of new chemicals while an additional 5% were withdrawn by the notifier often in the fact of 
EPA action, such that significant risks were avoided while allowing the U.S. to benefit from the 
continuous innovation provided by new chemicals. 

I raise concerns about a requirement for an MDS on all new chemicals at the time of notification because 
such up-front costs will have a dramatic and negative impact on the introduction of new chemicals. I 
encourage the Subcommittee to closely examine this issue and obtain the information needed to inform its 
understanding. Other countries which have required a minimum data set for new chemicals at the time of 
notification, such as the Minimum Premarket Dataset (MPD) in Europe, have seen dramatically fewer 
numbers of new chemicals introduced: over a 20-plus year period from the early 1980s until the entry 
into force of REACH in 2007, the European Union with its standing MPD requirement saw the 
introduction of approximately 4,000 new chemicals, while the U.S. over the same period saw the 
introduction into commerce of approximately 18,000 new chemicals corresponding to those notified in 
the EU (i.e., the U.S. figures have been adjusted” to reflect the scope applied in the EU). As stark as 
these figures are, the impact would be even greater if, as discussed above under section 4, a more 
extensive and expensive data set is required. I specifically encourage that efforts be made to understand 
the experience in the EU regarding new chemical notifications since volume-based testing requirements 
were imposed on new chemicals following the entry into force of the REACH regulation in 2007. I 
suspect, but have not been able to confirm, that the testing requirements under REACH have further 
reduced the number of new chemicals introduced in Europe. 

Despite my confidence in the historic performance of the U.S. new chemicals program, I do believe that 
the approach should be strengthened, particularly with regard to approaches that could enhance data 
submission requirements for new chemicals in a way that ensures the capacity for the U.S. to keep 
Innovation and market incentives within the U.S. economy. One way to meet these goals is discussed in 
a recent publication (Auer et al, 2009) which proposes to make the new chemical data requirements 
generally consistent with those on existing chemicals but recognizing the impact of up-front submission, 
allows for some delay in testing: 

• new chemical notifications would be required to contain production, exposure, and use 
Information plus any available hazard and environmental fate information on the chemical and 
EPA would have the ability to require early development of needed testing when it identifies 
concerns and to impose control measures as appropriate; 

• the notifier would be required to undertake and complete the same data set that would be required 
for existing chemicals when the new chemical reaches certain production volumes, based on the 
time period allowed for submission of test data on existing chemicals. 

Thus, for example, using the timeline proposed in TCSA, high volume new chemicals might be required 
to produce the data set within 3 years after introduction of the new chemical. Alternatively, consideration 
should be given to whether a somewhat longer time period or staggered data development approaches 
might make sense for new chemicals which, as such, have yet to actually establish a commercial market. 

I believe that an approach which does not as a general matter require up-front testing but provides for 
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flexibility in the timing of test data development will do much to continue to encourage the continued 
development and introduction of new chemicals in the U.S. 

Section 6. Prioritization. Safety Standard Determination, and Risk Management . I found TCSA 's 
approach to regulation and management of chemicals to be over-heavy and ill-conceived. While I 
appreciate the desire to apply a safety-based cftproach to all chemicals and their uses, I question from 
several perspectives the merits of a "one size fits all" regulatory standard for all chemicals in all their 
uses when the pesticides law that is the source for the proposed standard only selectively applies such a 
standard to food use pesticides and otherwise applies a risk-based standard for other pesticide 
registrations. I also question the practical value of the critical use exemption procedure proposed in the 
bill. I believe that improvements to these and other parts of this section of TCSA are needed for the 
reasons explained and offer some suggestions in these regards. 

The concept in TCSA of creating a priority list to guide EPA’s efforts is a strong addition which helps 
deal with the lack of guidance and direction to EPA under TSCA. I am cautious, however, about the 
concept of statutorily populated lists of chemicals (such as that at section 6(a)(1)(A)) and, if this approach 
is retained, encourage careful consideration of the entries to ensure they are appropriate for such a list. 

TCSA’s safety standard at section 6(b)(1), with its applicability to all intended uses, its taking into 
account of aggregate exposures, and the need to ensure a reasonable certainty that no harm will result, 
would in my view present considerable issues and challenges if applied against all TSCA chemicals and 
uses. I appreciate the significance of the changes made from the version in the discussion draft but 
believe that further refinement is needed to achieve a workable and effective regulatory standard and 
approach. 

1 question the practicality and need for applying a “reasonable certainty of no harm” standard to all 
intended uses. This standard derives from a similar standard developed for pesticides under the Food 
Quality Protection Act but applied only to the setting of food tolerances for pesticide residues. Other 
pesticide uses and exposures are subject to an “unreasonable risk” standard for pesticide registrations 
under FIFRA. Recognizing that 

• pesticides are designed to be biologically active, all uses are specifically registered and subject to 
requirements per the relevant registration, and that the use of pesticides involves intentional 
exposure and/or release, 

• while in comparison, chemicals are not designed to be biologically active, relatively few involve 
intentional exposure or release, and they have a broad diversity of uses encompassing industrial, 
commercial, and consumer applications, 

it is difficult to square the public policy implications and see the practicability of the TCSA approach 
which proposes to apply a “reasonable certainty of no harm” standard to the myriad of all chemical uses, 
with the approach in FQPA, which applies a similar standard to only the narrow and targeted subset of 
food use pesticides. Put another way, from a public policy perspective I find it hard to understand why all 
uses of chemicals, especially given their characteristics as outlined above, should be subjected to a more 
stringent regulatory standard than that which is applied to non-food use pesticides. Recognizing these 
points, TCSA should at most be structured to apply such a standard to a narrow subset of uses which, 
following the FQPA approach, represent the greatest potential for exposure or concern, and to apply an 
appropriate risk-based standard to other uses. 
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One approach for consideration under TCSA is to possibly target an appropriate safety standard to use in 
products intended for consumers and children and to apply an appropriate risk-based standard to 
commercial and industrial uses. I base this suggestion on the recognition that there is at best limited 
ability to otherwise control exposures to chemicals at the point of contact with consumers and children 
and, furthermore, the available legal authorities are limited (while TSCA provides general authority, the 
effect of the Federal Hazardous Substances Act on chemical issues in consumer products is largely 
limited to acute effects while the recently enacted Consumer Product Safety Improvement Act covers 
only a limited subset of chemicals when used in children’s products). This is not the case with exposures 
and releases associated with commercial and industrial uses of chemicals where other statutory schemes 
(Occupational Safety and Health Act, Clean Air Act, Clean Water Act, etc.) provide broad authority in 
conjunction with that available under TSCA, and where the application of concepts such as product 
stewardship and industrial hygiene provide an additional measure of assurance. For these reasons, and to 
provide an approach which can meet the test of being workable and effective, I encourage the 
Subcommittee to consider targeting an appropriate safety standard approach to an appropriate subset of 
uses while looking to an appropriate risk-based approach for other uses. 

I note in passing that applying such a scheme would also have the benefit of focusing MDS testing: 
testing sufficient to meet a safety standard need would be required on only that subset of chemicals 
having uses relevant to the safety standard, while chemicals not having such uses would be subjected to 
an MDS that satisfies the needs for a risk-based determination; such as approach would save considerable 
MDS testing resources and animals. 

I appreciate the inclusion of the concept of the “industrial hygiene hierarchy of controls” at TCSA section 
6(2)(F) but suggest that some clarity or a definition is needed, given that a variety of such hierarchies can 
be found. More fundamentally, however, 1 raise a question whether it is good public policy to give EPA 
explicit authority to “prescribe specific control measures to reduce occupational exposures” without an 
explicit reference to TCSA section 9 or a requirement that the action be taken in consultation/concurrence 
with the Occupational Safety and Health Administration (OSHA), given the potential that independent 
EPA action could introduce conflicts with occupational exposure standards and related requirements 
established by OSHA under its authority. 

Section 6(e) of TCSA provides a procedure for critical use exemptions to be requested and approved if 
EPA determines that the manufacturer or processor has demonstrated by clear and convincing evidence 
that a combination of requirements has been met. I believe that the exemption, while a good concept, 
will, without revision, find little practical applicability given the difficulty that will be encountered in 
satisfying the nested requirements articulated. Notwithstanding this concern, I suggest that consideration 
be given to providing the flexibility to also implement such exemptions by rule in the event that the 
exemption involves multiple manufacturers and processors. 

Finally, I raise a question whether, in TCSA section 6(f) on PCBs, the references to section 37 on data 
quality are intended, or if one or both should reference section 36 on international cooperation? 

Section 8. Reporting and Retention of Information. 1 found the concept of periodic declarations to be a 
useful one that will do much to ensure that EPA 's understanding remains current with commercial 
developments. At the same time, however, I suggest ways that might reduce the information collection 
burdens without adversely affecting effectiveness and also suggest retaining TSCA section 8(b)(2) 
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concerning "Inventory categories " which had been deleted under TCSA, and suggest further development 
of the “categorized Inventory " concept at TCSA section 8(c)(3). 

In considering the significant reporting burden of a declaration requirement being applied to all 
manufacturers and processors and noting the additional requirement for immediate updating when any 
one of numerous circumstances is encountered, I raise the question whether the requirement for updating 
every 3 years is more frequent, and thus more burdensome, than necessary. I also note that there would 
be value in requiring EPA to propose and publish a reporting rule specifying reporting requirements for 
declarations to avoid ad hoc submissions based solely on the statutory text at section 8(a)(2). 

Concerning TCSA section 8(c) on the Inventory, I raise a question about the impact of not including or 
otherwise dealing with TSCA section 8(bX2) which serves as the basis for the listing within the TSCA 
Inventory of numerous section 8(bX2) categories (also known as “statutory mixtures”) which comprise 
thousands or possibly tens of thousands of complex materials such as ceramics, frits, glasses, cements, 
and others. I note that the retained TSCA section 26(c) provides general authority to take actions with 
respect to categories of chemical substances and arguably could be applied by EPA as appropriate in this 
situation. Nonetheless, given the large number of materials at play which, depending on how or whether 
EPA chooses to address the issue without a specific statutory provision, could potentially result in 
thousands (or possibly tens of thousands) of additional Inventory entries leading potentially to tens of 
thousands of declarations from manufacturers and processors (and not forgetting the MDS requirement), 

I believe there would be great value in providing clarity in the statute by retaining section 8(b)(2). 

I note the requirement at TCSA section 8(c)(3) that EPA within 5 years, and every 3 years thereafter, 
categorize the substances on the Inventory. The only action specified is that EPA publishes the results of 
its categorization efforts. I encourage that consideration be given to how such a categorized Inventory 
might be of value in developing prioritized approaches to assessing or setting aside chemicals from 
further review. I do not have an elaborated proposal to offer but note that the approach might be 
broadened and strengthened to operate as a key, if not the central feature in prioritization efforts under the 
act. For example, section 8(c)(3) could be set up to operate in a manner similar to that applied in Canada 
under the Canadian Environmental Protection Act for the “categorization” of chemicals to identify those 
that require further review and those which do not present such a need. Such as approach could thus 
serve to support continued development of the section 6 priority list and also provide an organized 
framework for efforts to identify persistent, bioaccumulative, and toxic (PBT) chemicals under TCSA 
section 32, and “safer alternative” and “intrinsic property” candidates for consideration under sections 35 
and 39, respectively, among other provisions under TCSA. 

Section 14. Disclosure of Data . While I agree that, historically, industry has approached confidential 
business information (CBI) claims as a "blanket" need rather than as specific needs warranting 
protection against disclosure, I do not believe that the approach as drifted, while it represents an 
improvement over that in the discussion drcft, provides an appropriate balance in addressing the 
competing interests. Without revision, I believe the approach ’s treatment cf chemical identity runs the 
risk of adversely impacting innovation particularly as it relates to new chemicals. More generally, I have 
some concern that the approach proposed could have an effect of weakening the confidence that the 
business community will have in the ability cf EPA to legally protect legitimate business confidential 
information from disclosure. 
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1 do not believe that the section affords adequate protection to intellectual property in the form of 
chemical identity, especially with regard to new chemicds where 1 believe such protection is needed to 
encourage and protect the investment made in research and innovation. While it is my guess that the 
“chemical identity” approach proposed would have a lesser effect generally on existing chemicals, 1 
suspect that there nonetheless would be specific instances where the approach if implemented without 
greater balance and flexibility could have negative competitiveness impacts on companies doing business 
in the U.S. While I appreciate the difficulty in attempting to assess a health and safety study without 
chemical identity information, I do not believe it is sound public policy to see this transparency need as 
one that reflexively trumps the need for protection, for example, of new chemical identity at the time of 
notification and for some appropriate period thereafter. 

I also have some concerns that the general approach, including the “rules of construction” with its “shall” 
requirements at section 14(b), the explicit statements of “Information not eligible for protection” at 
section 14(d), and other provisions, could have an effect of weakening the confidence that businesses 
have in the ability of EPA to legally protect legitimate claims of confidentiality under TCSA and 
encourage careful consideration of this possible issue. 

Section 32. Persistent. Bioaccumulative. and Toxic Substances . 1 appreciate and support the need for 
greater attention and authority to be applied to “PBTs ” given the obvious issues that can be presented by 
exposure to and release of chemicals combining these properties. However, at the same time, I 
encourage careful consideration of the potential unintended consequences of the approach proposed. 

One particular area of concern is the requirement that new chemical PBTs will be evaluated subject to the 
critical uses exemption at section 6(e). As discussed above, I believe that, as a general matter, section 
6(e) as drafted will rarely be satisfied and a likely consequence of retaining this requirement is that no - 
or at most very few - PBT new chemicals will successfully enter commerce. An experience 1 had several 
decades ago when EPA was developing its PBT policy for new chemicals may help to illustrate the 
potential for unintended consequences from such an approach. 

A new chemical was reviewed and determined to clearly meet the draft PBT policy based on 
EPA’s review and it was teed up for a ban action. However, upon closer inspection the chemical 
was found to be manufactured in, as I recall, gram or milligram quantities for use as a liquid 
crystal dye in digital displays for watches. Based on the information in the new chemical 
notification, it was clear that well-controlled but tiny releases would occur during production of 
the chemical and during use by dovmstream digital display producers. 

The case caused me to take another look at the draft policy and to recommend adjusting the approach to 
consider the nature and magnitude of the exposures and releases to ensure that such reflexive unintended 
consequences could be avoided. To be clear, this is not to say that this situation alone needs to be 
addressed, rather the point is the importance of recognizing the diversity of the chemical products and 
uses which are in commerce and the future uses which the Subcommittee can’t anticipate. Accordingly, 1 
encourage development of a more flexible approach that gives EPA more discretion than that provided by 
the language in section 32(a) in identifying PBTs and by the requirement to apply section 6(e) to new 
chemical PBTs in determining the need for and nature of the actions required. Black-and-white 
requirements can be useful if carefully applied but I believe that section 32 presents a situation that 
requires and would benefit from the application by EPA of both judgment and discretion to make 
decisions that are protective but avoid unintended - and undesired - eonsequences. 
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Section 34. Reduction of Animal-based Testing. / appreciate and generally support the concepts 
outlined in this section and ojfer a few suggestions and cautions. 

I suggest that it may be useful to articulate an appropriately worded longer-term goal for EPA to work 
towards in this area; as suggested in Auer et al. (2009) such a goal might be framed to achieve by 2020 
the testing vision set forth by the National Research Council of the National Academy of Sciences in its 
2007 report “Toxicity Testing in the 21” Century: A Vision and a Strategy.” 

As rioted above in the discussion under section 4, 1 have raised concerns about the possible lack of 
enforceability concerning testing conducted under TCSA. Regarding section 34(b) and the need to 
periodically publish a list of methods, I raise a question about the need to carefully consider the effect of 
the failure to include and apply a definition of “standards for the development of test data,” a term that 
was defined in TSCA at section 3(12) and applied under section 4. The discussion of methods in section 
34 is focused on ’’demonstrated testing methods that reduce the use of animals in testing” and, while this 
is a worthy goal, the loss of the eoncept of “test standards” and the relatively general nature of the 
discussion in section 34(b) may lead to a weakening in the level of scientific rigor that is required to be 
met by the test methods applied under TCSA. An important point to consider is that whatever approach is 
selected in this regard must also allow the U.S. to continue to meet the terms of the OECD’s Council 
Decision on Mutual Acceptance of Data which ensures international acceptability of testing conducted in 
accord with OECD test guidelines and Good Laboratory Practices. I question whether the approach in 
TCSA provides adequate assurances in the areas discussed in this paragraph. 

Section 35. Safer Alternatives and Green Chemistry and Engineering . / generally support the concepts 
outlined in this section and believe that TCSA and its future orientation is improved by virtue of their 
inclusion. At the same time, some suggested improvements are offered. 

A general comment is to note that the section, with its emphasis on the concept of “safer alternatives,” 
might be strengthened and improved via a somewhat broadened and elaborated concept that also allowed 
recognition of factors like energy efficiency, product efficiency, and others that can also be valuable 
contributors to developing safer and greener alternatives. Based on my experience at EPA in 
development and implementation of the Design for the Environment (DfE), Green Chemistry, Green 
Engineering, Pollution Prevention, “Sustainable Futures,” and “New Chemical Pollution Prevention 
Recognition” efforts, I believe that such a broadened approach can be invaluable in developing and 
applying analyses that reflect an integrated optimization of the properties, relative hazards and exposures, 
performance needs and attributes (including “functional use” considerations such as those applied in the 
DfE program), costs, and other factors that are key to developing alternatives that will provide 
commercial value and find application. 

I note the requirement under TCSA section 35(aX2XB) which has the Administrator determining that the 
proposed alternative “is effective for the proposed use or uses.” I question if this is something that EPA 
can do or if such a “determination” is actually better left for the markets to decide. I believe that such 
consideration might better be applied as a “factor” rather than a determination by EPA. 

Section 39. Exemption for Chemical Substances or Mixtures Based on Intrinsic Properties . While I liked 
the concept of an exemption based on intrinsic properties, I found the exemption approach contained in 
this section to be overly cautious such that, at the end of the day, it would not serve its purposes cf 
exempting chemicals for which there is little need or value in applying the close scrutiny that otherwise 
would be required by TCSA. 1 recommend that a more flexible approach be developed that could meet 
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the purposes of exempting chemicals from some or all requirements as warranted and offer a few 
suggestions in this regard. 1 also raise what 1 believe is an important issue concerning polymers and 
whether it makes sense to treat them in the same manner as nonpolymeric chemicals under TCSA. 

TCSA proposes authority to exempt certain chemical substances and mixtures based on intrinsic 
properties. If EPA can determine that “scientific consensus exists that the intrinsic properties of a 
chemical substance or mixture are such that it does not and would not pose any risk of injury to health or 
the environment under any current, proposed, or anticipated levels of production, patterns or use, or 
exposures arising at any stage across the lifecycle” (emphasis added), EPA may by order exempt the 
substance or mixture from one or more requirements under sections 4, 5, 6, or 8 of the act. While the 
concept of the exemption is a welcome addition, it is difficult to see that it will be useful for many 
chemicals. As indicated by the italicized points in the determination text, the multiple requirements, all 
of which must be met, conspire to make it virtually impossible for a chemical to be determined to satisfy 
the requirements. Consider the example of water - could it satisfy the requirement for “not posing any 
risk... under any... anticipated... exposures... at any stage across the lifecycle” when this substance, while 
essential for life, can cause intoxication or drowning under exposures that are known to occur? Even high 
molecular weight polymers, that are eligible for production under the current TSCA section 5(h)(4) 
polymer exemption, could be found ineligible for the section 39 exemption insofar as the reactive or toxic 
monomers used in their manufacture might not satisfy the “across the lifecyle” requirement. Finally, the 
fact that all such chemicals would not be eligible for CBI protection seems to detract further from the 
appeal of the exemption. 

I encourage that careful consideration be given to developing an approach that would prove workable and 
effective in exempting chemicals for which data development or other requirements might not be 
warranted. Although I appreciate the desire for what amounts to an almost “absolute and comprehensive” 
standard based on intrinsic properties for making such determinations, 1 believe that such an approach 
runs a considerable risk of defeating the purposes of the exemption. 1 believe that to serve and meet its 
purposes the exemption must allow an appropriate role for judgment and discretion in applying the 
exemption. Thus, for starters, I encourage the Subcommittee to gain a good understanding of EPA’s 
approach in implementing the TSCA section 5(hX4) exemptions. 1 believe these exemption approaches 
have been effective in encouraging the introduction of new chemicals under appropriate conditions of 
volume and use (such as the low volume exemption and the low release/low exposure exemption) or 
where polymers meet conditions of high molecular weight and other factors. 1 encourage the 
Subcommittee to consider ways that such approaches, in addition to a revision of the “intrinsic properties” 
approach, might be incorporated into revised legislation. 

Relatedly, I draw attention to the issue of polymers and whether and to what extent the revised law should 
treat the tens of thousands of polymers which are likely in commerce (the TSCA Inventory lists 
approximately 30,000 polymers) in the same manner for MDS and declaration purposes as the 
nonpolymeric chemicals on the Inventory. While some polymers are of concern many, perhaps most, are 
generally considered to present low hazard, especially those that have high molecular weights such that 
absorption is limited. Polymers also present practical difficulties. For TSCA Inventory purposes, 
polymers are named based on the monomers which are used in their production. Thus, an Inventory 
polymer can be named as “Polymer of A, B, C, and D” where A to D are monomers used in producing the 
polymer and the chemical name does not otherwise provide any details on the reaction sequence or 
conditions, the ratio of the monomers, the molecular weight, or other information critical in determining 
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the nature of the resultant polymer. In fact it is possible to make multiple, distinctly different polymers 
from a given Inventory listing by adjusting factors such as these, (In reviewing new chemical polymers, 
EPA principally considers the polymer that the submitter intends to produce, an approach which gives a 
specific focus to EPA’s assessment task.) 

Because of such considerations and practical complexities, polymers were not subject to the reporting that 
EPA required by regulation under the Inventory Update Reporting rule and polymers were also not 
included in EPA’s HPV Challenge program. In Europe, the approach to polymers has differed 
historically from that in the U.S., in that polymers were generally not subject to the legal regime which 
preceded REACH (e.g., polymers were not included on the European inventory nor were they generally 
subject to new chemical notification requirements). Under REACH, polymers are generally exempted 
from the registration requirements that otherwise apply to chemicals. The Subcommittee should consider 
these points carefully given the large number of Inventory -listed polymers which could be subject to 
testing and declaration requirements, and also recognizing some of the practical issues briefly noted in 
this section. One alternative approach to consider is to continue to apply requirements under section 5 to 
new chemical polymers, to generally exempt new and existing chemical polymers from the MDS 
requirements, and to obtain exposure and use information under section 8 needed to support an EPA 
review of the issue similar to the approach envisioned under TCSA section 3(b)(3) for mixtures. Based 
on that analysis, EPA could, as suggested above for mixtures, develop general requirements for testing 
and assessment of polymers that would be implemented by EPA by rule once it better understands the 
issue. During the interim, EPA should have authority to require appropriate testing and impose controls 
on specific polymers or classes of polymers when there is a need for such action. 

Regulatory nrocedures and need for adequate due process . I welcome and support the broadened order 
authority provided to EPA under TCSA, however, recognizing the nature of and the limitations in orders, 

I encourage careful consideration of whether the authority is workable and effective in all of the areas 
where it is mentioned 

In particular, I question the approach of developing and applying CBI guidance via order authority at 
section 14(e) and the requirement at section 24(d) that all actions on single chemical substances or a 
single category of substances “shall be made through an order.” Regarding the first, it is difficult to 
understand how order authority, both generally and particularly without a requirement for proposal and 
comment, would be used to implement CBI “guidance.” The second appears difficult to implement 
effectively. Consider the chemicals on the section 6(a) initial priority list where, from my perspective, it 
would prove very difficult to implement needed requirements on formaldehyde, methylene chloride, the 
phthalates category, and others via order authority considering the number of manufacturers, processors, 
users, distributors, disposers, etc. that are involved with such chemicals. Furthermore, since most actions 
under section 6(c) will likely involve single chemicals or a single category (are the PBTs under section 32 
a “single category of chemical substances?”), it appears that order authority would be the required 
approach in almost all instances. I encourage that greater flexibility to use rulemaking be provided. 

1 also question whether TCSA as drafted provides the appropriate balance between an ability to take more 
prompt action by order versus the due process afforded by rulemaking. Although I am not a big fan of 
rulemaking, given the time required and the difficulty encountered in proposing and promulgating an 
action, I have to say that in my experience at EPA virtually every rule and guidance document was 
improved following EPA’s consideration of the comments. I grudgingly came to the conclusion that 
notice and comment is a necessary and valuable step which serves to improve the rulemaking process and 
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ultimately make Executive branch regulations workable in a participatory democracy. I think this is an 
important issue to get right and I encourage the drafters to think carefully about the appropriate role for 
rules versus orders in the bill. 

Timelines and Deadlines . I believe based on my experience that a number of the timelines and deadlines 
in TCSA will prove very difficult to realize, while others might not be sufficiently responsive. While / 
appreciate the desire by the Subcommittee and stakeholders for prompt progress to be realized after the 
failings under TSCA, the reality is that sorting through the issues and developing workable and effective 
approaches that satisfy statutory requirements is, in an area as complex as this, difficult to do and the 
result will not be improved by unrealistically short deadlines which not infrequently have been 
superimposed on each other. I offer a few suggestions for consideration. 

One of the practical challenges that EPA will encounter in implementing any revision to TCSA is the 
need to staff up (despite the challenges and delays encountered in the Federal hiring process) and to 
develop and implement support contracts (which itself can be a time-consuming and complex process) 
that would allow it to apply such resources in meeting the requirements under a revised law. Even as 
EPA is attempting to expand its staffing and extramural capabilities, it will at the same time need to work 
to understand, interpret, and apply the new statutory requirements, develop options and get Agency 
decisions and potentially inter-Agency clearance on required actions, establish the bodies called for under 
the law, develop policies required per the statute or ones that EPA determines are needed to guide its 
future efforts, and so on. The first several years will be quite challenging to say the least. 1 note, for 
example, the following overlapping timelines/deadlines and other considerations that might benefit from 
more realistic timeframes and other changes in approach; 

• Whether the 1 year allowed under TCSA section 4(a) provides sufficient time for EPA to propose 
and promulgate the MDS requirements given the issues and complexities at play and as discussed 
above in the relevant section. Relatedly, I note also the requirement at section 35(a)(2) that 
within 1 year EPA establish by rule the “safer alternatives data set” and, within the same period, 
establish a program to create incentives for the development of safer alternatives (section 
35(a)(1)). 

• Whether TCSA should continue to require “premanufacture” notices from new chemicals or, 
based on EPA’s experience under TSCA with new chemicals, if the trigger should be shifted to 
“premarketing” (i.e., notifications would be required after manufacture but before 
commercialization has occurred). The key statistic prompting this suggestion is that only about 
50% of the new chemical premanufacture notifications received by EPA actually commence 
manufacture (Auer, 2009), which represents considerable wasted effort by both EPA and the 
industry. 

• Section 5(b)(2) under TCSA essentially requires that all new chemicals be taken through the 
section 6(b) safety standard determination, unless otherwise exempted. Per section 5(b)(5) EPA 
has 90 days to determine whether a safety standard determination is required and 9 months later 
EPA is required to have completed such required determination (although there is no 
consequence or relief provided if EPA is late), which means that EPA could take as much as a 
year to render the determination on each new chemical. In comparison, under TSCA EPA has 90 
days (extendable to 180 total days) to take its decision on new chemicals and historically 
decisions have been completed on the great majority of new chemicals within the initial 90-day 
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period (in the case of exemption requests under TSCA section 5(h)(4), decisions to grant or deny 
such requests are typically made within 30 days of receiving the exemption notification). I 
question if a new chemicals decision process that could require 1 year for a decision to be 
rendered, appropriately balances the competing needs between sound decision-making and being 
adequately responsive to commercial needs and realities. I encourage careful consideration of 
shortening the timeline, noting in particular that, in my experience at EPA, it is generally simpler 
to assess the situation associated with a single notifier of a new chemical, than it is to assess and 
understand a situation involving an existing chemical with multiple commercial entities at play. 

• TCSA section 6(a)(1)(B) requires that EPA, within 1 year of enactment, update the priority list to 
a total of not fewer than 300 chemicals. While I can appreciate the value of having such a list 
developed promptly, I question if the deadline makes good sense considering, among other 
aspects, that EPA would not have the first set of declarations available when it is making these 
initial additions to the priority list 

• Other TCSA requirements that come due within 18 months following enactment, include, for 
example: section 8(d)(1) on establishing a public database; section 14(e) on guidance for CBI 
claims; section 32 on establishing criteria for PBTs; section 37 on “data quality;” section 38 on 
“hot spots;” section 39(d) on “prior regulatory exemptions;” and so on. 

I think you for the opportunity to have provided this written testimony. 
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' The 2006 Inventory Update Reporting rule received reports on a total of approximately 6,200 non-polymeric 
chemicals produced above 25,000 pounds per year at a site t httD://www.epa.gov/iur/Dubs/2006 data summarv.odf . 
page 2). It is not known how many of the polymers on the TSCA Inventory are currently in production, nor is it 
known how many of the lower volume non-polymeric Inventory chemicals are presently in commerce (such 
chemicals were not subject to the 2006 lUR rule). It is known that there are approximately 30,000 polymers listed 
on the TSCA Inventory and EPA reports additionally over 4,500 TSCA section 5(h)(4) “polymer exemptions” for a 
total of 34,500 polymers potentially in commerce (an additional unknown number of exempted polymers is also 
likely to be in commerce based on the terms of the revised TSCA section 5(h)(4) polymer exemption). There are 
45,000 non-polymeric Inventory chemicals that did not meet the volume reporting trigger under the 2006 lUR rule 
plus an additional approximately 8,900 TSCA section 5(h)(4) “low volume exemptions” that have been approved by 
EPA ( htto://www.ena.gov/opnt/nubs/oDDtt 01 -032008.pdf . see pages 6 and 12) yielding an estimated total of 53,900 
lower volume nonpolymeric chemicals potentially in commerce. 

Assuming that half of each of the 34,500 polymers and the 53,900 lower volume chemicals are currently in 
production, and adding in the 6,200 higher volume chemicals which are known to be in production based on the 
2006 reporting under the lUR rule, yields an estimated total of slightly over 50,000 substances currently in 
commerce and for which EPA would possibly receive MDSs under TCSA section 4(a)(2) and declaratiorrs under 
TCSA section 8(a)(1) (the math is as follows: (53,900 + 34,500)/2 +6,200 = 50,400). 


15 



203 


'historically, the U.S. and the EU have taken somewhat different approaches to the chemicals that are covered under 
their respective new chemical notification requirements and the figures reported have accounted for those 
differences. A key difference is that new polymers are treated as new chemicals in the U.S. (where they represent 
about 55% of the new chemicals notified to EPA) whereas polymers are generally not subject to notification in the 
EU. The U.S. also has a regulatory exemption procedure for low volume new chemicals under TSCA section 
5(h)(4). Thus, considering these points, the U.S., through approximately 2006, has seen over 9,200 nonpolymeric 
new chemicals added to the Inventory and over 8,800 low volume exemption requests granted by EPA for a total of 
approximately 18,000 nonpolymeric new chemicals introduced into U.S. commerce 
('http://wwv^'.epa.gov/opPt/pubs/opptI01-Q32008.pdf. see pages 7-12). 
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NPRA, the National Petrochemical and Refiners Association, appreciates the opportunity 
to submit this statement on HJl. 5820, the “Toxic Chemicals Safety Act of 2010”. NPRA’s 
members include more than 450 companies, including virtually all U.S. refiners and 
petrochemical manufacturers. Our members supply consumers with a wide variety of products 
and services that are used daily in homes and businesses. These include products that fuel our 
cars, heat our homes, pave our streets, and the chemicals that serve as “building blocks” for 
making everything from plastics, clothing and medicine to computers and bullet-proof vests. 

NPRA appreciates the commitment Chairman Waxman and Chairman Rush have 
demonstrated through the stakeholder process of reforming the Toxic Substance Control Act 
(TSCA) and are pleased to have participated in the discussions. While we recognize the need for 
TSCA modernization, NPRA believes significant problems remain with the legislation that will 
have a disproportionate impact on small businesses, lead to increased barriers of entry into the 
marketplace, decreased domestic innovation, and threaten American international 
competitiveness. 

A primary concern with H.R. 5820 is the establishment of a potentially unachievable 
safety standard. In the legislation, manufacturers would be required to prove that their products 
meet a “reasonable certainty of no-harm” standard for all intended uses of each chemical covered 
under this legislation. While a “no-harm” standard is questionably suitable for pesticides that are 
designed to kill pests and are applied to things that may be ingested, it is not appropriate to 
regulate industrial chemicals. Most of these chemicals never come into contact with society and 
are used in closed systems to make a large number of essential products such as solar panels, 
vehicles, and batteries. Forcing the Environmental Protection Agency (EPA) to find a 
reasonable certainty of no harm for all intended uses of each chemical is impractical, nearly 
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impossible, and will be extremely burdensome on the Agency and those trying to meet the 
standard. Experience from the regulation of pesticides has demonstrated that EPA is reluctant to 
deem anything “safe” without ever-increasing amounts of very costly and animal-intensive 
laboratory data. 

The proposed legislation also provides little protection for American intellectual 
property, and the protections that are allowed in the legislation would require companies to pay 
“user fees” to obtain them. Requiring both the EPA and companies to make detailed information 
about their formulas publicly available, even down to the molecular level, is simply opening the 
door to foreign knockoffs. Companies would have little Incentive to introduce any new or safer 
chemicals into U.S. commerce, knowing that their intellectual property would be disclosed. 
Under the legislation, the disclosure rules for Confidential Business Information (CBI) would 
follow the procedures and processes of the Freedom of Information Act (FOIA). FOIA does not 
stipulate which types of information are considered confidential in the manner that the current 
TSCA provisions set for CBI. Since chemical identity could no longer be claimed as CBI under 
this bill, there would be a disproportionate adverse impact on small businesses and innovation 
would be dampened for all companies. Furthermore, the strong CBI protections in the current 
TSCA statute have been an important factor in companies’ decisions to use the United States as 
an economic platform for innovation. By making this information publicly available, proprietary 
information that is exclusive property of American businesses will be freely available to overseas 
competitors from China or India who could easily discover the exact formulations and chemical 
compounds of American products through government databases. They would then be able to 
produce these same products, most likely at a lower price, and export them to the United States, 
placing domestic companies as a competitive disadvantage. 
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We understand and agree with the belief that there needs to be a balance between the 
public access to information regarding substances with which they may come in contact and 
providing adequate protection to confidential business information. Regulators must be able to 
adequately assess the risk of substances without inhibiting the ability of America’s businesses to 
develop chemicals that make our lives safer and enhance our quality of life. Unfortunately, we 
do not believe this current legislation as drafted achieves such a goal. 

Another concern with H.R. 5820 is the seemingly unilateral authority it gives the EPA to 
create and enforce regulations without an effective system of checks and balances. For example, 
the decision on chemical prioritization is left exclusively up to the EPA with no guidelines and 
no explanation required as to why particular chemicals are chosen. Also, there are very few 
requirements imposed on the EPA before it can mandate expensive and animal-intensive testing 
or actions potentially disruptive to the supply chain. Historically, the EPA has required millions 
of dollars in costly testing in order to approve a chemical under the Federal Insecticide, 
Fungicide and Rodentieide Act (FIFRA) before approving a chemical. This is simply a cost that 
small- and medium-sized chemical companies cannot afford in an already suffering domestic 
economy, especially for the approval of a chemical that never comes into contact with the 
population. Furthermore, most opportunities for judicial review have been eliminated. There is 
no recourse for companies that question or want to review the EPA’s actions and decisions. 

The regulations that the legislation would create for the approval of new chemicals will 
stifle innovation and allow foreign manufacturers a distinct advantage over domestic 
manufacturers. The upfront testing costs, disclosure of intellectual property and change in the 
status of various exemptions could bring America’s strong history of manufacturing innovation 
to a halt. For example, the European Union dramatically increased the regulatory requirements 
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for new chemicals before they were allowed into commerce, resulting in the introduction of only 
4,000 chemicals since that time. In the same period, about 18,000 new and typically safer 
chemicals were introduced into U.S. commerce.* 

Lastly, NPRA cautions against allowing states to adopt additional or more stringent 
regulations than those included in the federal program. Chemical companies operate throughout 
many different regions and states. Allowing a patchwork of possibly dozens of different 
chemical control programs creates significant regulatory confusion, places an undue burden on 
chemical companies and will certainly be disruptive to interstate commerce. 

NPRA believes that any chemical control program should take a tiered, targeted and risk- 
based approach to chemicals management, which is the most efficient and effective way to 
ensure safety for industrial chemicals on a national scale. However, the proposed legislation 
uses a one-size-fits-all approach to information collection and safety, and places an undue burden 
on both the EPA and companies to submit, collect, and manage an overabundance of 
information, with no regard to what information is useful, needed, or even legitimate. An 
efficient and effective program would regulate chemicals using a risk-based standard, meaning 
the greater the likelihood of societal exposure to chemicals, the greater priority they are in terms 
of testing, information collection and, for those that also have significant risks, potential risk 
management actions. 

The “Toxic Chemicals Safety Act of 2010” significantly raises the cost and barriers of 
entry into the marketplace and as a result will greatly stifle domestic innovation while giving 
foreign competitors the advantage of easily being able to ship their products in from overseas. It 
also places an undue burden on market entrants to collect, manage and submit an overabundance 

' Response of Charlie Auer, former Director of the Office of Pollution Prevention and Toxics, U.S. EPA, to a blog 
posting of the Environmental Defense Fund; May 12, 2010; http://blogs.edf.org/nanotechnologv/2010/05Ai9/raisinB- 
Ihe-bar-for-chemical-safetv-will-spui^not-stifle-innovation/ 
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of test data and exposure information with little regard to what information is useful, needed or 
legitimate for risk management purposes. Furthermore, raising the barriers of entry into 
commerce would have a negative impact on green chemistry, innovation and the development of 
new and safer chemicals. 

NPRA and its member companies support the reasonable modernization of TSCA. 
Unfortunately, the proposed legislation would decrease domestic innovation and hamper 
American global competitiveness. NPRA stands ready and willing to work with the committee 
towards the responsible modernization of our nation’s chemical safety laws. 
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Consumer Specialsy fVodum Association 


The Honorable Bobby Rush 
Chairman 

Subcommittee on Commerce Trade, 
and Consumer Protection 
United States House of Representatives 
Washington, DC 20515 


The Honorable Ed Whitfield 
Ranking Member 

Subcommittee on Commerce Trade, 
and Consumer Protection 
United States House of Representatives 
Washington, DC 20515 


Dear Chairman Rush and Ranking Member Wbitfjeld: 


The member companies of the American Cleaning Instittite (AC!), Consumer Specialty Products Association 
(CSPA), and the Grocery Manufacturers Association (GMA) are pleased that the House Subcommittee on Consumer 
Trade, Commerce and Protection has scheduled today’s bearing on H.R. 5820, the “Toxic Chemicals Safety Act of 
2010.” We ail agree that it is time to modernize the Toxic Substances Control Act (TSCA) of 1976 given the more 
than three decades of scientific and technological advancements since it was first enacted. A modernized TSCA will 
help Improve confidence in the safety of chemicals used in the United States. W^e ask, respectfully, that you include 
this letter in the official record for the Congressional hearing on H.R. 5820. 


AC!, eSPA and GMA, are the leading trade associaUons representing the dawnsta’eam users of chemical substances. 
We are committed to manufacturing and marketing safe, innovative and sustainable products that provide essential 
benefits to consumers while protecting human health and the environment. Product safety is the foundation of 
consumer trust and our industry experKls substantial resources toward achieving this goal, 


As participants in the stakeholder process initiated by this Committee, we have worked to communicate what we 
support in the modernization of a U.S. chemical management policy, Toward that end, ACI, CSPA and GMA 
provided Members of the Subcommittee with the following building block concepts in our joint comments on the 
Discussion Draft that should be included in any framework to modernize TSCA: 

* Adopting a risk-based approach to prioritize and review chemicals in commerce that will include adequate 
use and exposure data; 

» Promoting innovation and competitiveness under an improved U,S. chemical policy rather than a 
patchwork quilt of state laws; 

® Establishing clear and achievable deadlines and ensuring th^ EPA has adecjuate resources to meet those 
deadlines; 

® Clarifying EPA authority to m^age and mitigate risk concerns; 

® Practical approaches to data development and information sharing that leverage the chemical management 
programs of other nations and minimize animal testing. 

We urge the Subcommittee to continue to work with our i^justry to modernize TSCA in a way that will improve 
consumer confidence in chemicals in consumer {H'oducts while also strengthening U.S. competitiveness in the global 
economy. Briefly, we would like to highlight some provisions in H.R. 5820 that were raised in our joint comments 
on the discussion draft which would impact our Industry. 

® We remain unclear and concerned about the direction H.R. 5820 takes with regard to mixtures and 
particularly on new uses; we are ready to w>rk vrith you to obtain and accomplish further clarification 
on the provisions. 
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• While we appreciate the changes under the proposed safety standard that focus the safety 
determination on intended use, the propose standard continues to require EPA to determine ‘*a 
reasonable certainty of no harm” that would be unattainable. We will continue to analyze the bill to 
detennine what impact it will have on the current consumer product protection regulatory system and 
the overall risk>based system of U.S. chemic^s management. 

• We maintain our support for up-front substantiation for confidential business information (CB!) that 
allows U.S. industry to maintain a competitive edge in a very challenging global economy. However, 
consistent with our discussion draft comments, EPA should require resubstantiation of CBI claims that 
would be prompted by appropriate EPA determined ‘‘triggers*' for CBI claims rather than an arbitrary 
five-year expiration timeline. The need to protect such information from disclosure to competitors is 
directly related to the commercial value companies derive from foe investments they have made in 
their products; a five-year timeline bears no reasonable relationship to the rime and expense necessary 
to realize a return on foose investments. Also, we question the appropriateness under TSCA of 
Including new requirements for a company to disclose chemical identity and <^er commercial 
information to other companies along foe supply chain. 

H.R. SS20 has taken some steps to address these concerns raised in the stakeholder process; however, a great deal of 
work needs to be done to ensure a robust chemical management system for U.S. companies. While we could not 
support provisions as currently drafted, we remain committed to working with you and your colleagues on the 
substantive work ahead. We are committed to this process and vrill continue to work with all stakeholders to develop 
strong and world-class chemical management system under a modmiized TSCA. 

About ACI 

The ACI is foe Home of the U.S. Cleaning Products Industry‘s, representing producers of household, industrial, and 
insriturional cleaning products, their ingredients and finished packaging; oleochemical producers; and chemical 
distributors to the cleaning product industry. ACI represents the S30 billion U.S. cleaning products market. For 
more information, please visit the ACI website at www.cteaninginstltute.org . 

About CSPA 

The Consumer Specialty Products Association (CSPA) is the premier trade association representing the interests of 
approximately 240 companies engaged in foe manufacture, formulation, distribution and sale of approximately $80 
billion annually in the U.S. of hundreds of familiar consumer products that help household, insriturional and 
industrial customo's create cleans and healthier environments. Our products include disinfectants that kill germs in 
homes, hospitals and restaurants; candies, fragrances and air fresheners that eliminate odors; pest management 
products for home, garden and pets; cleaning products and polishes for use throughout the home and institurions; 
products used to protect and improve foe performance and appearance of automobiles; aerosol products and a host of 
other products used everyday. Through its product stewardship program Product Care*, and scientific and business- 
to-business endeavors, CSPA provides its members a platform to effectively address issues regarding the health, 
safety, sustainability and environmental impacts of their (m)ducts. For more information, please visit ww\v.cspa.orp . 

About GMA 

The Grocery Manufacturers Association (GMA) represents foe world*s leading food, beverage and consume 
products compan!^. The Association promotes sound public policy, champions initiatives that increase productivity 
and growth and helps ensure the safety and security of con^imer packaged goods through scientific excellence. The 
GMA board of directors is comprised of chief executive officers from foe Association’s member companies. The 
$2.1 trillion food, beverage and consumer packaged goods Industry employs 14 million workers, and contributes 
over S 1 trillion in added value to foe nation’s economy. For more information, visit the GMA Web site at 
www.gmaonl ine.ore . 
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July 28, 2010 


The Honorable Bobby Rush 
United States House of Representatives 
2416 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman and Ranking Member; 

The organizations listed below, which represent companies throughout the business of chemistry 
and metals value chain, including producers, processors, wholesalers, retailers, end-line 
manufacturers, and users, remain committed to modernizing the Toxic Substances Control Act of 
1976 (TSCA). We believe that a strong legislative framework is critical to creating a successful 
chemicals management regulatory program and requires deliberate and careful consideration due 
to the complexities of the issues and their broad impact on all parts of the American economy. 

Some of the organizations below participated in the stakeholder discussions for the Toxic 
Chemicals Safety Act of 20 1 0 (H.R. 5820), the bill introduced by Chairman Rush last Thursday, 
and we appreciate that opportunity. Unfortunately, H.R. 5820 does not adequately account for 
the complexities of chemical and metals uses in commerce. We are concerned that the bill as 
drafted is not workable and would significantly and negatively impact American jobs and 
innovation. 

• The safety standard established in H.R. 5820 is not achievable. It requires an unworkable 
risk assessment methodology for every chemical substance and for all EPA-prioritized 
mixtures. Chemicals used in industrial articles, such as solar panel cells and integrated 
circuits, would face significant re^latory barriers. The “no-harm” standard essentially 
requires proof of zero-risk, an impossible goal that will hamper lower-risk, beneficid 
products fixim coming to market. Further, the standard’s requirement for companies to 
assess aggregate exposures fi'om all uses of a chemical — and not Just their own uses — is 
also unachievable because companies won’t have information about these other uses and 
their exposure scenarios. 

• The proposed regulatory structure in H.R. 5820 will create a new barrier to American 
innovation and job growth. New chemicals and new uses of existing chemicals will be 
subject to a year-long review by EPA, creating a distinct competitive advantage for 
foreign manufacturers and a disincentive to produce new chemistry solutions, including 
safer and greener alternatives, in the United States. American innovation and Job growth 
will be damaged by this complex and burdensome process. 

• H.R. 5820 places substantial burdens on importers of chemicals, mixtures, and articles. 
Importers will be subject to all the declaration, data generation, assessment, and reporting 
provisions of TSCA, Just as if they are chemical manufacturers or processors. 
Additionally, this provision appears to be vulnerable to challenge under the World Trade 
Organization agreements. 


The Honorable Ed Whitfield 
United States House of Representatives 
2411 Rayburn House Office Building 
Washington, DC 20515 
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The Honorable Bobby Rush, The Honorable Ed Whitfield 
July 28, 2010 
Page 2 


These are but a few of our collective concerns with H.R. 5820. We believe that the bill requires 
substantial changes to ensure a robust statutory and regulatory program that will gamer public 
confidence b the safety of chemicals used in the United States, while protecting and promoting 
American innovation and jobs. We look forward to working with you as the Subcommittee 
addresses these important issues. 


Sincerely, 

Alliance of Automobile Manufacturers 

American Chemistry Council 

American Cleaning Institute 

American Coatings Association 

American Composites Manufacturers Association 

American Forest & Paper Association 

American Petroleum Institute 

Automotive Aftermarket Industry Association 

Ball Clay Producers Association 

Consumer Specialty Products Association 

Flexible Packaging Association 

Fragrance Materials Association 

Grocery Manufacturers Association 

bdustrial Minerals Association - North America 

International Diatomite Producers Association 

National Association of Chemical Distributors 

National Association of Manufacturers 

National Electrical Manufacturers Association 

National bdustrial Sand Association 

National Mining Association 

National Oilseed Processors Association 

National Petrochemical and Refiners Association 

National Retail Federation 

Natural Gas Supply Association 

North American Metals Council 

Personal Care Products Council 

Pine Chemicals Association 

Silicones Environmental, Health and Safety Council of North America 

Society of Chemical Manubcturers and Affiliates 

Specialty Graphic Imaging Association 

SPI: The Plastics hdustry Trade Association 

The Adhesive and Sealant Council 

Treated Wood Council 

cc: Chairman Waxman, Ranking Member Barton, House Energy & Commerce Committee 

Energy & Commerce Committee, Subcommittee on Commerce, Trade, and Consumer 
Protection Members 
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July 28, 2010 

House Energy and Commerce Committee 

Subcommittee on Commerce, Trade (iiid Consun^r Protection 

2125 Rayburn House Office Building 

WasWngton, DC 20515 

Dear Chairman Rusfj Ranking Member Whitfield: 

As the Energy and Commerce Subcommittee on Commerce, Trade and Consumer Protection prepares for the 
upcoming bewaring on H.R. 5820, ttie Toxic Chemicals Act Safety of 2010, CropLife Ameiica provides this tetter to 
share our concerns regarding the bi,ll as currently drafted. CropLife America represents over 60 companies who are 
developers, manufacturers, formulators and distributors of crop protection technologies. The technologies and 
products provided by our members are essential tools for the American farmer. 

Most significantly, we are troubled by a provision in the bill that amends the existing pesticide exclusion from 
review under the Toxic Substance Control Act (TSCA). We believe that EPA’s review of pesticides under the 
Federal Insecticide Rodenticide and Fungicide Act (FIFRA) is protective of human health and the environment, and 
that the cunent exclusion for pesticides under TSCA properly respects that authority. 

Further, FIFRA has at least as stringent if not a stronger safety standard and data requirements than is proposed 
under the House bill We arc very concerned that H.R. 5820 could be used to undermine FIFRA authority by 
requiring a duplicate review for pesticides under TSCA if the chemical is also used for other purposes. Given 
FIFA’s strict regulatory review, this provision seems redundant and burdensome. 

In addition, many of the inert ingredients used in our crop protection formulations are currently regulated under 
section 5 of the TSCA, as well as being subject to regulation under FIFRA and Federal Food, Drug and Cosmetic 
Act (FFDCA). Because of this interest, we share some of general concerns about other portions of the bill as those 
raised by the broader chemical industry - e.g., standard of review', minimum data set, prioritization, protection of 
proprietary information, etc. 

Based on these issues, CropLife America has very serious misgivings with H.R. 5820 in its current form. We look 
forward to further dialogue on the Committee's efforts to revise TSCA and welcome your questions regarding our 
concerns with the bill. 


Sincerely, 




■/> 


Beau Greenwood 
Executive Vice Resident 
Government Relations & Public AiTairs 


« Representing the- PSanI Scleoce Industry » 
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CC: 


Representative Henrj.- Waxman, Chairman, Comniittee on Energy & Commerce 
Representative Joe Barton, Ranking Member, Committee on Energy & Commerce 
Committee on Energy & Commerce 


^spressntbng the Pinnt Iniitistry 
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-an - ifacturers 

Ketif? McCoy 
ViC0 Prssi<f9nt 

Emr^y and Resoui'oss Policy 


July 28. 2010 


The Honorable Bobby Rush 
Chairman 

United States House of Representatives 
Subcommfflee on Commerce. Trade, 
and Consumer Protection 
2416 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman and Ranking Member. 


The Honorable Ed VWiiifield 

Ranking Member 

United States House of Representatives 
Subcommittee on Commerce, Trade. 

and Consumer Protection 

2411 Rayburn House Office Building 

Washington, DC 20515 


The National Association of Manufacturers (Manufacturers) supports a U.S. chemical regulatory 
and management systerrt that is risk-based and uses the best science to ensure that chemicals 
are safe for their intended uses. Our 1 1 ,000 members - representing both chemical 
manufacturers and downstream users - remain committed to modernizing the Toxic Substances 
Control Act of 1976 (TSCA). Manufacturers believe that a strong legislative framewoit is critical 
to creating a successful chemicals management regulatory program and requires deliberate and 
careful consideration due to the complexities of the issues and their broad impact on all parts of 
the American economy. Unfortunately, the Toxic Chemicais Safety Ad of 2010 (H.R. 5820), 
introduced by Chairman Rush last Thursday, does not adequately recognize these complexltfes. 
We are concerned that the bill as drafted would significantly and negatively impact American 
jobs and innovation. 


• The safety standard established in H.R. 5820 is not achievable. It requires an 

unworkable risk assessment methodology for every chemical substance and for ail EPA- 
prioritized mixtures. Chemicals used in industrial articles, such as solar panel cells and 
integrated circuits, would face significant regulatory barriers. The “no-harm” standard 
essentially requires proof of zero-risk, an impossible goal that will hamper lower-risk, 
beneficial products from coming to market. 


• The legislation is overly broad in sc»oe . H.R. 5820 is overly broad and creates an 
unworkable bureaucratic framework, it gives the EPA unprecedented control over 
products by extending its current authority to mixtures and articles and by intrudi.ng into 
the established responsibilities of numerous other federal agencies. 


The proposed regulatory structure in H.R. 5820 will create a new barrier to American 
in novation and job growth. New chemicais and new uses of existing chemicals will be 
subject to a year-long review by EPA, creating a distinct competitive advantage for 
foreign manufacturers and a disincentive to produce new chemistry solutions, including 
safer and greener aiternatives, in the United States. American innovation and Job growth 
will be damaged. 


Leading Unno^tkjn. Cmating Opportunity. Pursuing Ptogmss. 


1331 Pennsylvania Ave, NW, Suits GO), Wasfitngton, DC 20{K)4 


P 202«37-[Extensbr5} ? 202“637’31 82 


www.nam org 
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• H.R. 5820 provides insufficfent protection for Confidential Business Information rCBn. 
To compete in today's global economy. Manufacturers need to protect information 
regarding their products. While this legislation provides renewable CBI protection, it 
often takes companies more than the five-year timeframe to develop their products. 
Furthermore, Manufacturers believe that the CBI protection should be criteria driven. To 
ensure this disclosure of information does not discourage manufacturers from making 
product investments, data confidentiality provisions need to protect proprietary 
information to encourage innovation and protect businesses ftom loss to competitors 
globally. 

• H.R. 5820 would create conflicting federal and state chemical reoulatorv programs. Lack 
of confidence in the EPA's ability to implement TSCA has led states to create individual 
chemical management regimes. The legislation would require chemical manufacturers, 
processors and business users to comply with both federal and state regulations, unless 
compliance with federal laws is made ‘impossible'' because of conflicting state 
requirements. Manufacturers believe this approach encourages the development of 
inconsistent statutory requirements and would cause a complex patchwork of federal 
and state regulatory programs. 

These are but a few of our collective concerns with H.R. 5B20. Manufacturers believe that H.R. 
5620 requires substantial changes to ensure a workable legislative and regulatory program that 
will gamer public confidence in the safety of products, while protecting and promoting American 
innovation and jobs. 


Sincerely, 



Keith McCoy, 

Vice President 

Energy and Resources Policy 


Cc: Chairman Waxman, Ranking Member Barton, House Energy & Commerce Committee 

Energy & Commerce Committee, Subcommittee on Commerce, Trade, and Consumer 
Protedion Members 
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Pine 

Chemicals 
Association, Inc. 


July 26, 2010 


No, 0470 P. 2/3 


The Honorable Henry Waxman 
Chairman, ComrrtiUee on Energy anti Commerce 
2204 Rayburn House Building 
Washington. DC 20515 

Dear Mr. Waxman: 

The Pine Chemitrats Assodalion (PCA) is an Iniemalional trade association comprised 
of 46 producers of natural chemical piquets derived from pine trees that end up in 
products as diverse as inks, paints. arSiesives, hjbricants, diesel fuel, fragrances »id 
even cholesterol-reducing agents for human consumption. Our mambars were part of 
the 'green' products industry many decades before the tamn was ever used. The value 
of our products in the United States alone exceetis one billion dollars and the tnduslry 
provides employment for about six thousand workers. Our asaociation has had a long 
history of positive interactions wHh the Untied States Environmental Protection Agency 
on a several regulatory issues - especially those concerned with Ihe Toxic Substances 
Conlrol Act (TSCA). 

The PCA is also one trade assoctalion of fOty-three in Ihe Chemicals Interests Group, an 
organization representing a large part of Ihe US econottty that would be affected by the 
passage of H 5280 bill We siqiport a rational and reasonable blN to update TSCA, but 
iwhiie there are a few modifications we rain agree with, Ihe bill being proposed by Ihe 
Honoreble Mr. Rush and you are not that bill. 

The modifications to TSCA that you envisage represent a huge expansion in expensive 
government command-and-conirol regulation with little benefit to the public. We have so 
nreny concerns that we cannot see how it can possibly be amended to form a law that 
can be implemented. Among Ihe major ones are; 

1 . The regulation of mixUtres would be a large and costly increase in complexity. It 
is highly unlikely tirat a mixture would be more hazardous than Us components, 
so this seems to be little more than an exercise in data gathering. 

2. The Conlideniial Business Information protection is so porous that foreign 
Industry will have no dNficully in deciphering our products and their end-uses 
enabling their low-cost production to compete more effectively and driving 
American jobs offshore. 

3. The inclusion for Ihe first lime of downslream processors in the TSCA regulations 
will be a difficult mid, for many, an unfamiliar major new requirement at precisely 
the time when our economy is struggling to return to profitabiltty. 

4. New diemicals and new uses will require increased testing end reporting. This 
will discourage domestic research and development, hindering the Inventiveness 

3350 RIverwood Pkwy SE • Suite 1900 • Atlanta, GA 30339 
Ph: 770 984-5340 • Fx: 770 984-5341 
www.pinechemicals.org 
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that has made our industry a world leader and increasing costs. We have already 
seen the chilling effect of excessive regulation on the deveiopmerrtof new 
chemical products in Europe. Excessive controls on new uses for a substance 
already tested and found (o be safe serve no useful purpose. 

5. There are so many increased reporting requirerrants that our membar 
cTHnpanies will surely have to increase hiring or diversion of personnel into the 
regulatory function. This will make our industry less compeWva than Siat 
overseas which doesn't have to shoulder a similar burden. 

6. The btl tends to shift the emphasis on regulation of hazards rather than risks. A 
hazardous chemical presents no risk if there Is no exposure. 

7. Substances have well-developed and understood definitions. The bill allows the 
EPA Adminislialor, to declare that an axisling chemicat e whatever he chooses 
to can it 

6. Lack of pre-emption is of particular concern. H is critical to our member 
companies that they can sen nationally without having to meet more restrictive 
slate regulations that may have been promulgated to meet local political pressure 
rather than based on good science. 

9. Emphasizing 'hot spots' Is a misdirectad and unnecessary effort Communities 
that end up on tie 'list* will surely suffer from the bad pubitity. 

10. To meal the provisions of this bill in the tame frama specified win surely require a 
significant increase in USEPA staff. Since user fees win not be lotakied within the 
agency increased appropriations will be required, leading to Increased 
government spendvig at a time when we can ill ^rd it. 

Finally i might add that since this Administration has repeatedly staled its support for 

'green' products and industries it seams inconsistent to needlessly burden the members 

of ftra PCA with yet more unwieldy and expensive regulations. 

We are ready to help in any way if you choose to start over. 

Sincerely, 

Pine Chemicals Association, Inc. 

Walter L Jones// 

President & CfJO 

Co: To al (58) CommStee Meffd>e(c of Iho Hous« ConvnQteo on Enorgy and Cofiunereo 
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July 29. 2010 


The Flonorable Bobby Rush 
United States House of Representatives 
2416 Rayburn House Office Building 
Washington, DC 20515 


TTie Honorable Ed Whitficid 
United States House of Representatives 
241 i Rayburn House Office Building 
Washington, DC 20515 


Dear Chairman Rush and Ranking Member Whhfield, 

The Retail Industry Leaders Associatfon (RILA) welcomes the opportunity to submit written 
comments on H.R. 5820. the 'Toxic Chemicals Safety Act of 20 10.” RILA members place the 
highest priority on the safety and quality of the products they sell to their customers, and we 
support a strcsng federal system for chemical management. W'e welcome Congressional efforts to 
modernize the 1976 Toxic Substances Control Act, H.R. 5820 is a step forward in the 
process. Nevertheless, RILA has serious concerns whh several aspects of the bill, in particular 
the unworkable burdens related to articles and mixtures, new authority to order recalls without a 
court action, and the impossible preemption standard. 

By way of background, RILA promotes consumer choice and economic freedom through public 
policy and Industry operational excellence. Our members include the largest and fastest growing 
companies in the retail industry which together provide millions of jobs and operate more than 
100,000 stoies, manufacturing fecilities and distribution centers domestically and abroad. 

H.R. 5820 Would Impose Untenable Burdens oo Importers 

Retailers are often the importer of record of final consumer products for the simple reason that 
retailers have the most efficient and innovative global supply chains. Regardless of whether a 
retailer is the importer of record, they do not produce the imported product and are not in a 
position to know all the chemical substances and mixtures used to make the products they sell. 
That Ls why under TSCA today, retailers (even retailers as importers or private labelers) do not 
have chemical inventory/chemical content reporting obligations unless they are importing a 
chemical substance or mixture. 


Section 13(a)ofH.R. 5820 would dramatically change this mode! by imposing specific new 
requirements on importers. In doing so, the bill essentially treats importers as chemical 
manufacturers. Specifically, section 13 says: 

The importer of any chemical substance, mixture, or article containing a chemical 
substance or mixture for distribution in commerce shall satisfy all requirements under 
sections 4, 5, 6, and 8 of this Act, without regard to whether the chemical substance or 
mixture has been formed into or contained in an article prior to importation. 
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In other words, the bill requires importers of or finished goods to satisfy all requirements of the 
Act for testing/minimum data set, notification, new chemicals and uses, control, safety standard 
determinations, and reporting and certification for chemicals and mixtures in those finished 
goods, even though exposure to those chemicals may be zero or virtually zero. 

Retailers sell hundreds of thousands of fmal products to consumers, and their expertise is in 
distribution and retail sales, not manufacturing of products or chemicals that may be included in 
those products. 

Importers of Record Are Not Manufocturers 

Notwithstandmg their expertise in global supply chains, retailers do not possess the expertise or 
have access to product information to conduct and perform the requirements in section 13 — 
those are specific functions and responsibilities of product manu^turers. Retailers are not in a 
position to control what is in products, except to require their suppliers to know and comply with 
relevant standards for their products. Moreover, retailers are not in a position to report or 
undertake other risk management requirements related to chemical make-up for all the products 
they sell. 

RILA also notes that many of the same reasons why retailers cannot meet the bill's requirements 
for chemicals in imported articles also applies to the bill’s requirements for imported m'ixtures. 
Retailers unport many consumer products that do not meet the TSCA definition of “article” but 
which do meet the definition of “mbcture.” Examples include dishwasher detergent, paints, 
lubricants, liquid soap, shoe polish, or saline solution. 

RILA believes responsibility for compliance should be based on the amount of control each 
supply chain partner has over the product as it moves through the supply chain. For example, if 
retailers have new obligations in a modernized TSCA, they should be limited to reporting only 
certain levels of chemical content in products and providing information to consumers. 

Articles Should Not Generally Be Subject to TSCA Requirements 

Consumer products sold by retailers move through complex supply chains with several 
stakeholders -material manufocturers, formulators, fobricators, packagers, and distributors. 
Moreover, these fmished products often consist of hundreds of components, each of which has 
its own supply chain. The difficulty of tracking the chemical substances or mbctures in a single 
consumer product increases exponentially depending on the complexity of the product and the 
level of quality management processes in the supply chain for a product category. 

As an example, a single piece of upholstered furniture may have hundreds of components within 
the fmished product. Each component may be sourced in foil or partly fabricated ftom hundreds 
of global suppliers. A partial list of components in a piece of upholstered furniture includes: the 
wood or metal frame; composite wood backing: springs; filling material whether hair, fiber, 
flock, foam, foam rubber, down; coverings such as woven or knot fobrics, plastics, leather, 
synthetics; hardware and fostener accessories such as nails, screws, fosteners, ghie, brads, 
brackets, braces, snaps, buttons, thread and hem tape, rivets, bolts, washers, nuts; functional and 
or decorative components such as leg glides, cups or pads, leg extensions, wheels, casters; 
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decorative hardware; surface finishings, such as printing, paint, varnish, dying, and yams made 
into tassels and other trimmings. 

Another example is brassieres. There are more than 30 components that go into a single bra, and 
the bra industry is based on offering multiple chofees and the level of complexity increases with 
the variety of materials employed in an assortment. Bra components are sourced globally, either 
partially or iiilly assembled by the ts-a manufacturer, and include: non-stretch padded straps or 
elastic febric straps; elastic gore that connects cups in the center; febric covered inner sling under 
cups (instead of under wire), graduated padding and may also contain removable padding; plastic 
tip under wire; wings (stretch or non stretch febric extending from outside bra cups to back 
closute); coated hook and eye closure; moisture wick components; a combination of dyed, 
printed natural and synthetic woven, knit, decorative textiles; elastic materials, dyed sewing 
thread, embroidery, and decorative trims. 

These two disparate examples begin to show the breadth, complexity and impracticability of the 
new requirements for importers and subjecting finished articles to TSCA requirements. 

TSCA Today Largely Exempts Imparted Articles — ^For Good Season 

Under TSCA today, the Environmental Protection Agency (EPA) and U.S. Customs and Border 
Protectkm (CBP) can require importers of articles to meet testing, notification, control, and 
reporting requirements. Nevertheless, time and time again, the EPA has chosen to exempt 
importers of articles from those requirements. For example: 

• CBP exempts chemicals in imported articles from TSCA import notification requirements 
(unless an EPA rule expressly requires reporting of a chemical imported in articles), 19 
C.F.R. § 19.121(b). 

• EPA exempts new chemicals in imported articles from Pre-Manufacture Notice 
requirements, 40 C.F.R. § 720.22(b)(1). 

• EPA exempts chemicals in imported articles from Inventory Update Rule requirements, 
40 C.F.R.§ 710.50(b). 

• EPA exempts chemicals in imported articles from significant new use rule requirements 
(unless it expressly requires notification of a chemical imported in articles). 40 C.F.R. § 
721.45(g). 

The EPA adopted these exemptions because it recognized the burden and potential impossibility 
of compliance for imported articles. Notwithstanding this precedent, H.R. 5820 takes the 
opposite approach and instead of exempting chemicals in imported articles unless there is a 
specific need for information, the bill would prohibit any exemptions for articles. This 
framework is unnecessarily burdensome and costly. 

Recall Authority Without Court Action Is Inappropriate 

One addhional concern RILA has relates to the new authority that the EPA would have in section 
7 to order recalls and replacement or repurchase of chemicals, mbttures, and articles that it 
considers to pose an imminent hazard. This authority goes well beyond that given to Consumer 
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PrcxJuct Safety Commission (CPSCXwhich is still required to go to court to get such an order). 
There are no requirements for notice or opportunity for comment before the EPA could issue 
such an order, and the bill would even delete the definition of what it means to be imminently 
hazardous. The ability to issue orders such as these should have the protections that come with a 
court proceeding. RILA believes that the bill should maintain the current recall authority that 
exists today. 

Preemption 

RILA supports a strong federal system for chemical management and as noted above, we support 
Congressional efforts to modernize TSCA. One reason retailers support this is because we need 
one consistent standard to apply across the country. Retailers operate in all SO states and cannot 
modify their supply chains to accommodate different and conflicting state standards. When 
Congress adopts a new national chemical management system under TSCA, RILA believes that 
Congress should ensure it is consistently adopted throughout the country by including federal 
preemption unless states can show a compelling reason to deviate from the federal standard. A 
patchwork of different state standards would undermine industry's efforts to offer safe products 
across the country. 

Conclusion 

In conclusion, RILA members believe H.R. S820 imposes unworkable burdens on importers and 
is not implementable in its current form. RILA urges the Committee to work with stakeholders 
to develop a more effective and workable alternative to modernize TSCA. We look forward to 
continuing to work with you throughout that process. If you have any questions or concerns, 
please contact Stephanie Lester, Vice President, International Trade at 
f steDhanie.lester@rila.orgI or 703.600.2046. 

Sincerely, 

Stephanie Lester 

Vice President, International Trade 
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July 28, 20 !0 

The Honorable Bobby Rush 
Unite States House of Representatives 
2416 Rayburn Building 
Washington, DC 20513 

aitci 

The Honorable Ed Whitfield 
United States House of Representatives 
2411 Rayburn Building 
Washington, DC 205 15 

Dear Chairman and Ranking Member: 

On behalf of The Vinyl Institute, 1 would like to indicate the vinyl industry is unable to 
support H.R. 5820, the “Toxic Chemicals Safety Act of 2010,” as introduced. 

The Vinyl Institute represents U.S. manufacturers of vinyl {also called polyvinyl chloride 
or PVC) resin, the raw material for myriad durable and energy-efficient building 
products, non-corroding and non-polluting water and sewer pipe, safety-enhanced 
electrical wiring, tough and easily cleaned wail coverings and flooring used widely in 
healthcare, and iife-saving medical devices, among other high-vaiue uses. 

PVC has been extensively tested and used for decades, and numerous U.S. federal 
government agencies and reputable standards organizations have examined and 
confirmed its safety. These groups include: U.S. Food and Drug Administration (FDA), 
U.S. Consumer Product Safety Commission (CPSC), National Fire Protection 
Association (NFPA), American National Standards Institute (ANSI), and National 
Sanitation Foundation. In a regulatory proceeding, the U.S. Environmental Protection 
Agency (EPA) concluded high molecular weight polymers such as PVC present little or 
no hazard to human health and the environment. PVC is not listed as a hazardous wa.ste 
under EPA regulations. 

On its environmental performance, the most comprehensive life-cycle studies of PVC and 
competing materials have shown that PVC’s impacts are generally similar to - and can be 
lower than - those of alternative materials. 


1737 King Street. Smte 390 Alexandria, VA 22314 TEL }7U70J400 FX S7L970J271 
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Chairman Rush and Ranking Member Whitfield 
July 28, 2010 
Page 2 


Vinyl has been used in commerce for more than 50 years with no reports of substantia! 
risk under the Toxic Substances Control Act (TSCA) since it became law. 

Some interest groups, however, have called for a ban or phase out of PVC because tiny 
amounts of dioxins may be produced during manufacturing or in uncontrolled burning. 
The facts are U.S. dioxin levels have declined continually for decades, while PVC 
production has soared during this same period. As for end-of-life issues, any material 
improperly managed will create environmental burdens. Open burning of essentially any 
material will create persistent, bioaccumuiating toxins such as polyaromatic 
hydrocarbons. Dioxins are produced by almost anything that bums - from trash and 
wood to ftiei in combustion engines. Open burning creates dioxins and many other 
pollutants whether or not PVC is present. 

H.R. 5820 has an iinw'arranted and disproportional emphasis on our industry judging 
from the priority substances listed in the working draft. Section 6 legislates regulatory 
action on substances that are used as a feedstock to produce PVC (vinyl chloride) or 
additives that give vinyl its flexible properties (phthalates). What is the justi fication for 
this? Why are the bill sponsors targeting the PVC industry? Why, among the 85,000 
chemicals in commerce, are those found by government reviews to have been used safely 
for decades in important products singled out as the most toxic? 

The vinyl industry has been a leader in worker and environmental health research, and in 
safety and environmental performance. We are committed to protecting human health 
and the environment. Our practices and vinyl products help achieve this objective. 

H.R. 5820, as introduced, cannot be supported. It should be rewritten before further 
action is considered. The Vinyl Institute offers its assistance in helping the subcommittee 
address the provisions of the bill that are unworkable for our industry and others. 

Thanks you. 


Sincerely, 



President & CEO 


1737 King Street, Suite 390 Alexandria, VA 22314 TEL 371.970.3400 FX 571.970.3271 
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July 28, 2010 

The Honorable Bobby Rush 

United States House of Representatives 

Representatives 

2416 Rayburn House Office Building 
Building 

Washington, DC 20515 


The Honorable Ed Whitfield 
United States House of 

241 1 Rayburn House Office 

Washington, DC 205 15 


Dear Chairman Rush and Ranking Member Whitfield; 

On behalf the National Association of Chemical Distributors (NACD), 1 am writing to 
express my deep concern regarding the negative impact H.R. 5820, the Toxic Chemicals 
Safety Act of 2010, will have on the chemical distribution industry and its customers. 

NACD represents more than 250 chemical distribution companies throughout North 
America. These companies operate approximately 1,500 facilities and employ over 
20,500 people. NACD members represent between 80% to 90% of the chemical 
distribution facilities in the nation and more than 90% of the industry's gross revenue. 
The membership includes small businesses as well as regional and national companies. 
Handling, storing, repackaging, and transporting chemicals are all integral parts of the 
chemical distribution business. Annually NACD members deliver approximately 5.3 
million chemical distribution shipments, are responsible for 81 billion pounds of 
delivered product, and drive over 199 million miles while distributing chemicals. 

Earlier this year, NACD came out publically in support of reforming the Toxic 
Substances Control Act (TSCA). At over thirty-four years old, TSCA has demonstrated 
in many cases to be an outdated chemicals management system that is need of significant 
improvements. NACD has advocated for a workable risk-based system that protects 
innovation and job creation. Unfortunately, H.R. 5820 creates a framework that would 
place an impossible burden of proof on industry, hampering innovation and sacrificing 
jobs. 

Of particular concern to NACD is the treatment of mixtures in H.R. 5820. Over 70% of 
NACD Members provide customized chemical mixture processing services to a wide 
array of customers, including pharmaceuticals, water treatment, and electronics 
industries. Despite certain improvements in the discussion draft, the treatment of 
mixtures and articles in the legislation, specifically in regards to the new chemicals 
program, is problematic in that it would create an unfathomable and unnecessary' burden 
not just on chemical distributors, but the Environmental Protection Agency (EPA) as 
well. In addition to the regulatory burden, the inclusion of mixtures is also unnecessary in 
that there is substantial data already available on the individual components of the 
mixture products. 
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H.R. 5820 is also problematic in that it does not adequately protect confidential business 
information. Specifically, the provisions in Section 14 of the legislation requiring 
disclosures of chemical identity and the components of mixtures would create a 
framework where very little proprietary information regarding chemicals processed and 
distributed by NACD Members would remain protected. The weakening of CBI 
protection would also complicate existing confidentiality provisions between chemical 
distribution companies and their customers that request customized mixtures for certain 
products. 

In addition to the direct requirements in H.R. 5820 for chemical distributors, there are 
many indirect impacts simply because of their middleman role in the supply chain. The 
data generation requirements for other areas of the supply chain, such as manufacturers 
and downstream users, will strain the already limited resources of many small business 
chemical distributors. The market pressures on top of the explicit requirements in H.R. 
5820 would make the system unworkable for the industry'. 

Although we are deeply concerned with H.R. 5820, NACD hopes that the Subcommittee 
continues to work towards creating an improved chemicals management system that 
emphasizes safety while protecting jobs and innovation in the marketplace. We look 
forward to working with you to achieve this goal. 

Sincerely, 


Chris Jahn 
President 

National Association of Chemical Distributors 
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American* 
Chemistry 
Council 


November 19, 2010 


The Honorable Henry A. Waxman 
Cliairman, Commitlcc on Energy mid Commerce 
2)25 Rayburn Hou^e Olllce Building 
Washington, D.C. 20515-6U5 

The Honorable Bobby Rush 
Chairman, Subcommittee on Commerce, Trade 
and Consumer P.roicciioii 
.2125 Rayburo House Office Building 
Washington, D.C. 20515-6115 

Tire flo.n.o, ruble .loe Barton 
R.as.rking Miiurrity Me.mi>er 
Coniniitt.ee on Energy and Commerce 
2232.A Rayburn House Office Building 
Was.hingtou, D.C. 20515-6115 

Dear Messrs. Waxman, Rush and Barton: 

The A.rnerjca.n Chemistry Council (ACC) appreciates the opporlujriiy to address tb.e wn-itten. 
xidditional que.stions for the record of the Subcommittee on Commerce, Trade, and Consumer 
Protection' s July 29, 201 0, hearing on the Toxic Substances Control Act (I'SCA). 


The attached responses clnrify ACCbs views on H.R. 5820, the Toxic Chemicals Safety Act of 
2010, More importantly, our responses nxinfirni ACC's continuing commitment to TSCA 
modernization. I..n our view it is critical that progress cemtinue to be made to revise TSCA. 

We appreciate the effiirt, you and wur stafls have made to begin (.he discussions around 
modernizing TSCA. Wc also appreciate that H.R. 5820 addrcssal s<mic of t he concerns ACC 
a.nd others raised with the original House discussion dratC particularly relating to tiered te.sting 
approaches and the ability to renew CB.I elaiim Although our view is that H.R, 5820 as a whole 
is not a ^voI•kab]c approach to revising TSCA. wc look forward tf» s\^orking v\'ith you toward r 
constructive solution that prolects public safety, innovation and jobs. 

amencanchemistry.com* yoosecondst.^NS I Washingvon, oc ?.oo()2 \ i?02i 24‘i, 7.000 
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ACC believes that TSCA modemization must been considered from a systems approach. The 
scope of the legislation, for example, cannot be read out of context with provisions relatai to 
prioritizing chemicals for review and the safety standard for decision-making. In our view, a 
modernized cbeinical management system must provide for an integrated and practical 
fi'amework for prioritizing existing chemicals in commerce, detennining the .safety of priority 
chemicals for their intended uses, imposing a range of risk management controls to a.ssure safety, 
and enhancing certain aspects of the new' chemicals program. All of the pieces in this complex 
system must work together in a way that EP A can implement in a scicnce-bascci and timely 
manner that not only assures health tind environmental protection, but provides busines.s 
certainty and support for the innovation that has characterized the U.S. business of chemistry for 
so long. 

Please let us know if you have any questions on ACC’s responses to your additional questions. 


Sincerely, 



Attachment 
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The Honorable Henry A. Waxman and the Honorable Bobby L. Rush 

1 . You have stated that one of ACC’s highest priorities is modernizing how government 
assesses the safety of chemicals in commerce. You have said that your members’ number 
one commitment is to the safety of their products. That’s why, you’ve said, ACC wants 
TSCA “improved and enhanced.” Please explain how TSCA should be improved and 
enhanced. Specifically, please describe what aspects of TSCA are currently deficient and 
most in need of being improved? 

RESPONSE 1. ACC and its member companies are committed to improvements in TSCA that 
enhance health and environmental protection and the competitiveness of the U.S. business of 
chemistry and the jobs associated with it. In our view these are complementary objectives. The 
specific elements of TSCA which should be addressed include: 

• EPA’s chemicals program under TSCA suffers from a lack of clearly established 
priorities. The rationale for the Agency’s focus on any particular chemical or class of 
chemicals is not often apparent. There is no requirement that EPA consider existing, 
available information in setting priorities or prior to issuing a test rule. 

• Enhancements in the data available to and considered by the Agency. 

• Improvements in the information reported to EPA to more accurately reflect the 
chemicals that are actually in commerce today. 

• Enhancements to ensure appropriate protection of Confidential Business Information 
while ensuring that appropriate information is available to the public. 

• A clearer delineation between a safety decision by EPA and the risk management 
measures needed to address the concern. 

• Clearer Congressional direction to EPA on implementation of the statute to create greater 
certainty for both the public and the industry. The perception that TSCA is ineffective in 
protecting health and the environment is based in part on EPA’s constrained 
interpretation of some of its authority (e.g., Sections 4 and 6). Ironically, EPA has 
indicated in several Chemical Action Plans that it intends to pursue regulatory actions 
under these authorities, apparently indicating that the Agency is in the process of 
reinterpreting some of its authorities. 

2. In your written testimony, you stated that the H.R. 5820 “creates additional burdens that do 
not contribute to and, in fact, detract from making advances in safety.” The bill requires 
manufacturers and processors to prove that their new and existing chemicals are safe for 
intended uses and mandates greater disclosure of chemical identity, health and safety data 
and use and exposure information to downstream users, workers and the public. The bill 
would also limit exposure to harmful chemicals such as PBTs (chemicals that are persistent, 
bioaccumulative, and toxic) and provide incentives for the development of safer alternatives. 
Please explain why you believe these requirements detract from making advances in safety. 
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RESPONSE 2. This question restates broad objectives for H.R. 5820, ACC agrees with those 
objectives, but we disagree with specific elements and detail in the bill that lead to our 
conclusion that the bill will detract from safety advances. H.R. 5820 generally assumes that 
industrial chemieals pose the same type of risks that pharmaceuticals and pesticides might have, 
and therefore a regulatory regime similar to that for pharmaceuticals or pesticides is appropriate. 
That assumption is not a warranted, however. Unlike pesticides or pharmaceuticals, chemicals 
regulated under TSCA are not designed to be biologically active. Instead, industrial chemicals 
are designed to deliver fimctions to products and processes, and therefore, as a general matter, 
they don’t pose the same degree of risks assumed for pesticides and pharmaceuticals. . Many 
industrial chemicals are limited to specific functions, with limited exposure and use patterns. 
They are not intended, and often do not have any, significant exposure. Indeed, many industrial 
chemicals are minor variations of similar chemistries. 

3. Further, H.R. 5820 requires all chemicals to he subject to an aggregate exposure assessment, 
and strongly suggests that EPA require cumulative assessments as well. These requirements 
(for all chemicals) would be significantly burdensome, especially given the multiple uses of 
TSCA chemicals (as contrasted, say, with pesticides). These requirements would necessarily 
slow the development of new advances in chemistry, particularly since even a “safer” 
alternative (even one that is a variation of an existing chemical) would have to meet the same 
requirements under the bill. The bill purports to create a preferential regulatory track for 
“safer” chemicals but ignores the fact that under certain uses/exposures, even the “safest” 
chemical could create potential exposures, some of which might still need to be managed in 
some way. In short, the bill establishes significant requirements that would, in our view, 
make it extremely difficult to prove either existing or new chemicals are safe for their 
intended uses. That in turn, could push manufacturing of existing chemicals offshore and 
slow the process of developing and bringing to market new chemicals. In your written 
testimony, you .stated that the safety standard in this bill sets “an impossibly high hurdle for 
all chemicals in commerce.” You also stated that ACC and its member companies “are 
committed to continuing to work with this committee and with other stakeholders to 
modernize the law in a meaningful and effective way.” Yet, to date, ACC has not presented 
any specific recommendations for modifying the proposed standard or fonuulating an 
alternative standard. While you made reference at the hearing to the Canadian system of 
prioritization as a model for U.S. reform, you did not specifically comment on or endorse the 
safety standard applied by Canadian law. 

There is near universal agreement that the existing standard, which requires EPA to show 
that a chemical presents an “unreasonable risk of injury” to health or the environment before 
taking any regulatory action, is unworkable and inadequate to protect the public health. 

a. What specific safety standard does ACC propose for ensuring that chemicals in 

commerce are safe for their intended uses? Please explain why such a proposed standard 
would be a better approach than the existing sttindard and than the standard proposed in 
H.R. 5820. 
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RESPONSE 3(a). The question suggests one workabie option for a safety standard, a focus 
on “safety for their intended uses,” That formulation puts the focus on the exact question 
that EPA’s review of a chemicai should address - whether a chemical is safe for that use, and 
if not, what steps need to be taken to assure that it can be used safely. Moreover, the 
formu lat ion does not force an impossible probative standard on industry or the Agency, 
which H.R. 5820 would demand in the requirement that there be a “reasonable certainty of 
no harm,” taking into account aggregate exposure and considering cumulative effects 
(emphasis added). Even the most innocuous substances would have difficulty meeting this 
standard. 

b. Has the Canadian approach to regulating chemicals proven workabie for industry? Does 
it adequately protect public health and the environment? Does ACC support adopting the 
Canadian approach to regulating chemicals here in the United States? 

RESPONSE 3(l>). .ACC’s reference to the Canadian Chemical Management Program (CMP) 
was intended to highlight the value of a system that prioritized chemicals In commerce and that 
makes a concerted effort to address the priorities. The CMP prioritization process reviewed 
23,000 substances on the Canadian Domestic Substances List (the counterpart of TSCA’s 
Inventoi-y), set aside 19,000 as no or low priority' for further review, and further identified 500 
chemicals as the highest priorities for review. While the broad structure of the CMP holds 
important lessons for the United States, specific requirements of the Canadian statute (the 
Canadian Environmental Protection Act) will not translate readily into U.S. law or practice. 

c. There is currently no consensus on the number of chemicals currently manufactured or 
imported for distribution in commerce. This is an important question because it helps 
indicate the magnitude of the challenge involved in TSCA reform. As the trade 
association representing the manufacturers of chemicals, ACC is perhaps in the best 
position to answer this question. Please provide the number of chemicals currently 
manufactured or imported for distribution in commerce. If ACC does not have an 
accurate number, please provide ACC’s best estimate of the number with a description of 
how this number was calculated. 

RESPONSE 3(c). The TSCA Inventory is a historical database of chemicals introduced into 
commerce. The most reliable information on the number of chemicals currently in U.S. 
commerce is the periodic Inventory Updates. The 2006 TSCA Inventory Update identified 
approximately 7,000 chemicals on the public inventory as having been manufactured or imported 
into the United States in volumes greater than 25,000 pounds, which is the reporting threshold. 
The number of chemicals in commerce in volumes below 25,000 pounds is unknown. The total 
number of chemicals in commerce is likely well below the 84,000 on the inventory'. ACC 
believes modifications in the inventory reporting requirements are necessary in order to better 
establish that number. 

4. In your oral testimony, you were critical ofthe provisions of H.R. 5820 that require EPA to 
develop a list of priority chemicals that would be the first subject to a safety determination, 
based upon a set of criteria outlined in the legislation. Yet ACC, and individual member 
companies of ACC, have stated that prioritization of chemicals for review by EPA is an 
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important component ofTSCA reform legislation. What is ACC’s specific objection to the 

prioritization provisions of H.R. 5820? 

a. Does ACC object to the criteria that EPA would be required to use for the prioritization? 
if the answ'er is yes, please state which criteria ACC objects to (and why) and which 
additional or alternative criteria ACC believes should be included. 

RESPONSE 4(a). Prioritization requires consideration of both hazard and exposure 
information. The criteria reflected in H.R. 5820 may be relevant to an individual substance, but 
they are predominantly hazard-based criteria that inappropriately focus EPA’s prioritization 
effort on haz,ard alone. The prioritization process should also require EPA to consider exposure 
and use as well. All existing, available information is relevant in making a screening 
prioritization decision, including information on use and exposure patterns. Major data needs 
(not simple data gaps) can be identified in such a process and can inform prioritization decisions. 

b. Does ACC object to the notion of publicly listing 300 chemicals as priorities for 
assessment? If so, please explain rvhat .ACC believes would be the correct approach for 
prioritizing chemicals for review. Would it be preferable for EPA to develop a private 
list that is not made available to the public? 

RESPONSE 4(b). ACC believes that a public list of priority chemicals should be developed, 
but that it should not rely on an artificial number. Under H.R. 5820, the list of 300 is a 
permanent, rolling list, it is well-established that there can be market impacts from the mere 
appearance of a substance on a “priority” list, even before it has been established that there are 
risks of harm that are not otherwise managed. In order to minimize those impacts, a robust 
prioritization system - one that allows EPA to quickly screen chemicals for priority based on 
hazard, use and exposure information, and one that creates a more dynamic information sharing 
environment - is preferable. 

c. Does ACC object to the number of chemicals (300) that EPA would be required to 
initially prioritize? If so, what number of chemicals does ACC believe should be 
included on such a priority list? 

RESPONSE 4(c). ACC believes there is value in granting EPA authority to establish an initial 
priority list and moving quickly to assess those substances. The initial priority list or a longer 
tenn priority list need not be limited by a specific number. The number of chemicals on the 
priority list is a factor of the time the Agency requires in order to make a determination. 

d. Does ACC object to the amount of time that EPA is given under the hill to assess the 
initial list of 300 chemicals? Assuming that EPA has adequate resources to complete 
whatever prioritization and assessment requirements are established under the bill, what 
does ACC believe is a reasonable number of chemicals that EPA should be required to 
assess annually, or within the 30 month period established under H.R. 5820? 
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RESPONSE 4(d). ACC does not have sufficient information to determine what would be a 
reasonable number of safety assessments EPA should be expected to complete annually. Under 
the Food Quality Protection Act, EPA was required to complete some 700 assessments over a 10 
year period. Under H.R. 5820, EPA would be required to complete 300 assessments within 30 
months, with each subsequent chemical added to the list assessed with 30 months of listing. 

5. In response to a question from Rep. Sarbanes about how we know that chemicals are safe if 
they are not assessed based upon a set of basic data, you indicated the desirability of focusing 
on chemicals such as those that may be carcinogens, endocrine disrupters, or PBTs, and he 
noted that there are a number of lists in existence identifying such chemicals. 

a. Would ACC support prioritizing for assessment the chemicals that are on such lists, and 
would ACC prefer that approach to requiring EPA to develop a list for priority 
assessment? 

RESPONSE 5(a). As noted above, certain hazard characteristics should be relevant to the 
Agency’s prioritization decisions. The mere fact that a substance has such characteristics, 
however, is not determinative of that substance’s relative priority for further review and 
assessment. Use and e.xposure patterns are also relevant to priority decisions. 

b. Has ACC identified a list of chemicals that it believes warrant prioritization for 
assessment? If so, on what criteria has ACC based its identification of those chemicals? 

RESPONSE 5(b). ACC has not identified a list of chemicals that warrant prioritization for 
assessment. 

c. Does ACC agree that the 13 chemicals or groups of chemicals identified for priority 
assessment under Section 6 of H.R. 5820 merit prioritization? If not, please state which 
of those chemicals ACC believes are not a priority for assessment, and why not. 

RESPONSE 5(c). ACC does not agree that the 13 chemicals or groups of chemicals identified 
in Section 6 of H.R. 5820 warrant a high priority in the absence of an EPA review ofthe 
existing, available information, consideration of other information on anticipated use and 
exposures, and a better understanding of risk management actions and practices already taken for 
those chemicals. It appears the list in Section 6 was compiled solely on the basis of hazard 
characteristics, not risk. ACC believes that EPA, not Congress, should apply its expertise to 
identify high priority chemicals. 

6. ACC has long taken the position that regulation of chemicals under TSCA should be risk- 
based. 

a. Does the ACC consider the safety standard under H.R. 5820 to be risk-based? If not, 
please explain what specific provisions ofthe bill ACC considers to be non-risk-based. 
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RESPONSE 6(a). Although it appears that the safety standard in H.R. 5820 is intended to be 
risk-based, it establishes a stringent standard that appears to require proof of absolute safety, or 
zero risk. The legislative history of TSCA is replete with an acknowledgement that establishing 
zero risk is impossible (leading Congress at that point to focus on “unreasonable” risks). 

b. The “reasonable certainty of no harm” standard originated in the Food Quality Protection 
Act (FQPA). Does ACC believe that FQPA is a risk-based statute? If ACC considers 
FQPA to be risk-based and does not consider H.R. 5820 to be risk-based, please explain 
what specific provisions in H.R. 5820 distinguish it from FQPA. 

RESPONSE 6(b). The FQPA applies to a narrow range of products that have a narrow range of 
exposure pathways (through the application to crops and consumption of food). H.R. 5820 does 
not reflect the inherently broader and much more complex arena of industrial chemicals, in 
which a single chemical can have many uses and may have multiple exposure pathw'ays. In our 
view, the net effect of the approach is a “zero-risk” standard. 

7. Risk assessment is commonly understood (in the context of chemical safety) to mean an 
analysis of both the hazard posed by one or more chemicals and the degree of exposure to 
that chemical or chemicals. In your testimony, you were very' critical of the bill’s 
requirement that EPA consider aggregate exposures to a chemical as part of its safety 
determination. 

a. How does ACC propose for EPA to assess the true risk of a chemical if consideration is 
not given - to the greatest extent possible - to the total exposure to that chemical, 
including from different sources? 

RESPONSE 7(a). ACC believes that requiring an assessment of the total exposure to a 
chemical, including all sources (which would include natural sources) should only be required in 
exceptional circumstances. Aggregate exposure assessment assumes a perfect ability to know 
and quantify exposures for all chemicals from all sources. Aggregate exposure assessments 
should not be routinely required of all chemicals. 

b. Is it ACC’s position that each use of a chemical should be assessed individually and 
separately, without taking into account other sources of exposure to the same chemical? 
How would such an approach provide a useful or sufficiently health-protective risk 
assessment? 

RESPONSE 7(b). ACC believes a more practical approach w'ould have EPA focus on the most 
significant exposure pathways within use categories in assessing the safety of a chemical for its 
intended use. Where known and relevant to that exposure pathway, other sources of exposure 
can also be taken into account. 

c. If such an approach is not proposed by ACC, what does ACC propose? 
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RESPONSE 7(c). See response 7(b) above. 

d. Risk assessment under the Food Quality Protection Act currently includes consideration 
of aggregate exposures. Does ACC consider this aspect of FQPA to be unworkable or 
not of value to risk assessment? 

RESPONSE 7(d). See response 7(a) above. It is also ACC’s understanding that the 
consideration of aggregate exposures under the FQPA only applies to food use pesticides. 

8. In his testimony, Dr. Denison suggested that, in considering innovation of new chemicals, 
safety should be a criterion that is built into the design of new chemical products and should 
be part of the definition ofw'hat constitutes innovation. ACC’s testimony included 
statements of serious concern about requiring new chemicals to undergo a safety standard 
determination or to be subject to minimum data requirements prior to being allowed onto the 
market, based in part upon concerns that such requirements would stifle innovation. 

a. Do ACC’s member companies take steps to ensure the safety of new chemicals prior to 
their submission to EPA under the existing new chemical review process? If so, please 
describe these steps. 

RESPONSE 8(a). All ACC members take steps to ensure the safety of new chemicals. Safety 
considerations inform the development of new chemicals from the very beginning of the process, 
including safety considerations in processing, use, distribution and disposal. In addition to the 
requirements of TSCA and other relevant environmental, health and safety statutes, the U.S. tort 
liability system establishes an important incentive for manufacturers of new chemicals to address 
safety considerations. No single process applies across the industry, but in ACC’s view, a TSCA 
regulatory system that establishes initial expectations for relevant hazard, use and exposure data 
or information would help establish confidence in the industry’s practices. The approach should 
not establish a single, inflexible data or information requirement for all new chemicals, but 
should be geared toward the anticipated use and exposure patterns for a substance. 

b. Do all ACC members follow the same practice? If different companies have different 
practices, please describe how these practices vary across the industry. 

RESPONSE 8(b). See response 8(a) above, 

c. If companies are currently taking steps to ensure the safety of all new chemicals that are 
being proposed for use in commerce, would a requirement that these new' chemicals meet 
a safety standard have to necessarily stifle innovation? If you believe it would, please 
explain why. 

RESPONSE 8(c). In ACC’s view, determining that a chemical is safe for intended uses is an 
appropriate step in the development, manufacture and use of a substance. The requirement to 
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establish absolute safety under the safety standard established in H.R. 5820, and the inherent 
delays that meeting that standard implies, would tend to stifle innovation. 

d. If the safety of new chemicals is not determined prior to their introduction into 
commerce, are you concerned that consumers could experience unsafe exposure to 
chemicals? if not, why not? 

RESPONSE S(d). TSCA's new chemicals PMN program is generally viewed as an effective 
mechanism for the review of new substances. When chemicals are first introduced into 
commerce, they are typically at low volumes and hence the potential for exposure should 
typically be low as well. If that is not the case, EPA can request more information about the 
chemical before approving it as a new chemical. TSCA and other applicable statutes, and our 
tort liability system, create powerful incentives to determine the safety of new chemicals prior to 
their introduction into commerce. If consumers experience unsafe e.xposure to chemicals, are 
you concerned that this would have a negative effect on your industry? If not, why not? 

RESPONSE 8(e). ACC is not certain what this question is intended to address. For our part, we 
believe the public, the entire chemical value chain, and the government should have confidence 
that they can safely use chemical products. Appropriate modifications to TSCA can help achieve 
that goal. 

9. It takes a significant amount of time to bring a new chemical to market. For instance, the 
new chemical must be developed, it must undergo significant testing to determine its 
suitability for commercial application, the process for manufacturing the chemical at 
commercial scale must be developed, a factory must be built or modified to manufacture the 
chemical and a market must be found or developed for its intended sale. Please provide 
information regarding the typical lead-time involved in bringing a new chemical to market. 
To the extent possible, please provide information regarding the time involved with each 
aspect of bringing a new chemical to market. 

RESPONSE 9. It is not possible to detail the many different elements and timelines applicable 
to the development of a new chemical in the many different markets and uses to which industrial 
chemicals are put. Generally speaking, the development of a new chemical and TSCA approval 
of a pre-manufacturing notice (PMN) can take years. It should be noted that not all PMNs are 
approved in the 90-day period outlined in TSCA: many can take significantly longer. 

1 0. Is it ACC’s position that all chemicals currently used in commerce are safe for their intended 
uses? If so, please provide the basis for this position. If not, please provide available 
information about such chemicals, including, if possible, the identity of any such chemicals 
that ACC believes are not safe for their intended uses. 

RESPONSE 10. ACC believes that chemicals in commerce are safe for their intended uses. 

The significant improvements in health, the environment, and our standard of living over the last 
century stand as important evidence that chemicals can be and are being used safely. 
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1 1 . Based on feedback received on the discussion draft during the stakeholder process, the 

committee has incorporated or revised several provisions specifically to address industry 

concerns. 

a. H.R. 5820 requires EPA to promulgate a rule to establish a minimum data set. ACC 
specifically requested that this provision be included during the stakeholder process. 

Does ACC support this provision? If so, why? If not, what not? 

RESPONSE 11(a). ACC agrees that establishing minimum expectations for data and 
information on new chemicals is appropriate, assuming that use and exposure patterns and 
considerations inform what data and information is provided. TSCA revisions should not impose 
an inflexible minimum data set requirement. 

b. H.R. 5820 incorporates penalties for inappropriate claims of confidentiality, as suggested 
by ACC and other industry stakeholders, in lieu of automatic EPA review of each claim. 
Does ACC support this provision? If so, why? If not, why not? 

RESPONSE 11(b). ACC supports enhancing public access to chemical health and safety 
information. This objective, however, must be balanced against the need to protect legitimate 
confidential business information. To that end, ACC supports the concept of an up-front 
justification for claims of confidentiality and opportunities to re-substantiate those claims as 
appropriate. Penalties may be appropriate to prevent willful misrepresentation of CBI claims. 

c. In your testimony, you raised concerns about the treatment of mfactures in H.R. 5820. 
EPA’s authority over mixtures is now wholly discretionary under this legislation, as 
requested by industry stakeholders and as is the case under existing law. Does ACC 
support this approach? If so, why? If not, why not? 

RESPONSE 11(c). ACC disagrees that H.R. 5820 provides EPA wholly discretionary authority 
over mixtures. ACC reads the bill to subject new mfactures to the same requirements as other 
new chemicals. 

d. H.R. 5820 excludes articles from automatic coverage, as requested by industry 
stakeholders. Does ACC support this approach? If so, why? If not, why not? 

RESPONSE 11(d). In ACC’s view, additional clarity is required on the extent to which EPA 
has regulatory authority over articles, the jurisdictional scope of such authority, and the criteria 
and circumstances in which EPA would be expected to exercise that authority. 

e. H.R. 5820 includes a provision requiring that importers meet the same requirements with 
respect to chemical safety that domestic manufacturers must meet. Given the importance 
of ensuring a level playing field for domestic manufecturers to compete with foreign 
manufacturers, does ACC support this provisions? If so, why? If not, why not? 

RESPONSE 11(e). ACC’s concern is that the provisions of H.R. 5820 create an incentive to 
develop new chemicals and products outside the United States and then import the finished 
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goods made with or containing the chemical substance in question. Appropriate modifications tc 
TSCA should create an environment in which manufecturers have appropriate incentives to 
develop, manufacture, and use the benefits of chemistry in the United States. 

12. H.R. 5820 provides for expedited review and exposure reduction for persistent, 
bioaccumulative, and toxic chemicals (PBTs) and authorizes EPA to grant critical use 
exemptions where appropriate. Does ACC believe that PBTs deserve special concern and 
regulatory treatment based on their intrinsic characteristics? Does ACC support the bill’s 
treatment of PBTs? If so, why? If not, why not? 

RESPONSE 12. PBTs are a class of chemicals that warrant review. However, they are but one 
class of chemicals, and not all PBTs may require expedited review. EPA should have the 
discretion to prioritize all substances for review, including PBTs, where their use poses a risk of 
harmful exposure in use. 

13. In your written and oral testimony on H.R. 5820, you stated that EPA’s TSCA program 
would be unworkable if this legislation were enacted. H.R. 5820 extends a number of 
deadlines in response to industry concerns about the timing of data development and 
submission. For example, submission of the minimum data set is staggered over a 5 year 
period based on production volume and other foctors, while deadlines for EPA action also 
have been extended to ensure feasibility. Does ACC agree that extending the submission 
deadlines improves workability? If so, why? If not, why not? 

RESPONSE 13. ACC agrees that compliance deadlines should be addressed in revisions to 
TSCA, with a view to efficiently and effectively implementing the amendments. Extended 
compliance deadlines can improve workability but the cumulative burden of the requirements on 
EPA and the industry must also be addressed. 

14. In your testimony, you state that the safer alternatives provision is unworkable and would 
stifle innovation. Does ACC agree that TSCA should address safer alternatives? If so, why? 
If not, why not? Please explain specifically why ACC believes that the safer alternative 
provisions in H.R. 5820 would stifle innovation. What approach would you recommend for 
identifying safer alternatives that would be workable, foster innovation and protect health 
and the environment? 

RESPONSE 14. The safer alternatives provisions of H.R. 5820 are grounded in the assumption 
that there are a host of “safer” substances that simply need an improved regulatory environment 
to be brought to market. ACC questions that assumption. H.R. 5820 establishes significant 
regulatory hurdles to such “safer” chemicals, and in feet requires that such substances meet all 
the requirements as “other” new chemicals. Under the framework proposed in H.R. 5820, 
“safer” chemicals are identified on the basis of some reduction in one or more hazard 
characteristics. That notion is unrealistic, and belies the fact that “safer” or “greener” chemicals 
can also address critical elements such as process concerns, sustainability considerations, and 
even exposure potential. 
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1 5 . In your testimony you suggested that disclosure of chemical identity and health and safety 
data to downstream users - even where it is subject to the protections of Section 14 1 imiting 
disclosure of confidential information - would hurt innovation and threaten the commercial 
interests of the chemical industry. Mr, Williams testified that these disclosures have the 
opposite effect, because when downstream users, consumers and the public are informed 
about the chemical constituents of the products that they use and the associated health and 
safety effects, they will demand safer products, which will drive innovation. 

Does ACC agree that manufacturers and processors should disclose health and safety 
information to downstream users, consumers and the public? If so, why? If not, why not? 
Why do you disagree with the assertion that disclosure will foster innovation and lead to 
safer chemicals in commerce? If you oppose such disclosure, how should downstream 
companies ensure that their products are safe, without basic information on the nature and 
toxicity of chemicals contained in those products? 

RESPONSE 15. ACC has long held the view that health and safety data should not be claimed 
confidential. TSCA Section 14 makes clear that EPA can disclose confidential information when 
health and safety is threatened. There are circumstances in which chemical identity, or the 
identity of a company, appropriately require protection. The disclosure of information properly 
claimed confidential jeopardizes innovation because competitors by definition will have access 
to that information. As we outline in the response to Mr. Barton’s question number 5, the 
approach taken in H.R. 5820 has implications for the competitive position of the chemical 
industry. 

16. H.R. 5820 requires EPA to identify and address localities with populations that are 
disproportionately exposed to toxic chemical substances. Does ACC agree that EPA should 
give special consideration to disproportionately exposed populations? If so, why? If not, 
why not? 

RESPONSE 16. ACC believes that the Environmental Protection Agency has considerable 
authority under a number of statutes to address issues related to exposures to toxic chemicals in 
particular localities. 

17. Industry representatives have suggested that legislation should exempt chemicals from the 
requirements of TSCA where there is consensus that those chemicals are inherently safe, 
even under the worst case scenarios of exposure. H.R. 5820 includes an exemption for 
chemicals that allows for such an analysis and exemption. In your testimony, you suggested 
that this provision is unworkable. 

a. Why do you believe that the intrinsic properties exemption is unworkable? 

RESPONSE 17(a). ACC’s position has been very clear. The existing exemptions in TSCA - 
for certain polymers, low release/exposure substances, and the like - appear to have worked 
well. In our view, the exemptions provisions should allow EPA to make a considered judgment 
that some substances either do not have inherent hazard properties, or do not pose a significant 
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risk of exposure in use. H.R. 5820’s approach, however, raises concerns that no chemical would 
ever qualify for the exemption. 

b. What specific alternative approach would you suggest for identifying and exempting 
intrinsically safe chemicals that is also protective of health and the environment? 

RESPONSE 17(b). See response 17(a) above. 

1 8. In your testimony, you suggested that, under H.R. 5820, new uses of polysilicates (a group of 
polymers) could be prevented if EPA did not complete a safety determination within the 
timeframes established by the bill. Yet the bill creates an explicit carry-over for the existing 
polymer exemption under the Act, and permits the exemption to continue in effect as long as 
the chemicals covered are in fact found to be safe based on their intrinsic properties. 

a. Given this provision, do you believe that the polymer exemption would not continue 
under H.R. 5820? If not, why not? 

RESPONSE 18(a). ACC assumed, properly, that if a polymeric substance is identified as a 
priority for review, the failure to complete a safety assessment would effectively bar the 
introduction of new uses of that substance. The explicit carry-over of the polymer exemption 
under the bill does not, in our view, preclude EPA identifying such as substance as a priority for 
review, or, in appropriate circumstances, deciding that a polymer could be unsafe for an intended 
use. 

b. If a polymer is found by EPA to not meet the specifications of the new provision on 
chemicals that are intrinsically safe, by definition that polymer could be unsafe for its 
intended use. In such a circumstance, why should the exemption continue? 

RESPONSE 18(b). See response 18(a) above. 

c. Is your organization aware ofi or have any evidence ofi any polymer that could be unsafe 
for its intended use? If so, please provide such information to the Committee. 

RESPONSE 18(c). ACC is certainly aware that the molecular weight of a polymeric substance 
has implications for possible biological activity, but is not in and of itself determinative of safe 
use. 

19. One issue that arose during the hearing was the question of how reforming TSCA might 
affect efforts to reduce the incidence of cancer in the U.S. A number of chemicals have been 
identified by the National Toxicology Program (NTP) and/or the International Agency for 
Research on Cancer (lARC) as known human carcinogens. For many of these chemicals, 
exposure is widespread within the United States. 

a. What authority should EPA have under a revised TSCA to address the threats posed by 
known human carcinogens where there is evidence of widespread exposure? How should 
TSCA be modified to better address the risks posed by these chemicals? 
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RESPONSE 19(a). ACC believes that modifications to TSCA that ensure a robust prioritization 
and assessment program will also apply to carcinogens. We assume that carcinogenicity would 
be one of the criteria by which EPA would identify priority substances for review, in conjunction 
with information on the use and exposure patterns. 

b. Do you think the changes to TSCA proposed in H.R. 5280 are sufficient, go too far, or do 
not go far enough? Please explain. 

RESPONSE 19(b). . We think that many of the changes proposed in H.R. 5280 (as discussed in 
response to each of the questions above) fail to appropriately focus EPA on priority chemicals, 
impose requirements out of proportion to the policy objective, and create barriers to the practical 
implementation. 


13 



243 


The Honorable Joe Barton 

1. Would it be expensive for chemical companies to comply with H.R. 5820? 

RESPONSE 1. ACC has not compiled a specific estimate of the costs associated with H.R. 

5820. However, the direct costs associated with generating and submitting the additional data 
and information required under the proposed bill, and the indirect costs associated with market 
impacts (e.g., those impacts associated with a mere listing of a chemical as a “priority chemical”) 
are substantially higher than under existing TSCA law and practice. 

2. Would this legislation discourage innovation and new products that would be sold in the U.S. 
market? 

RESPONSE 2. ACC believes that as drafted, H.R. 5820 will discourage innovation and new 
product introduction. Minimum data set requirements can be significant. For example, the full 
screening data set required in the U.S. High Production Volume challenge program (which 
requires less data than that outlined in H.R. 5820) would run approximately $1 million per 
chemical. Applying those requirements to new chemicals, before a market has even been 
established, would discourage the development and introduction of new chemistries. ACC notes 
that these data requirements would apply to all chemicals, including so-called “safer ’ chemicals. 

3. Would this legislation significantly increase the costs of the products sold throughout the 
United States economy? 

RESPONSE 3. Chemicals are the building blocks of the U.S. economy. Some 96% of all 
manufactured goods are touched in some way by chemistry. It stands to reason that if the costs 
of manufacturing or using chemicals increases significantly as a result of a regulatory regime like 
that contemplated in H.R. 5820, the costs of products that rely on chemistry will similarly 
increase. 

4. Would the increased costs of complying with this legislation competitively disadvantage U.S. 
chemical companies vis-d-vis foreign competitors? 

RESPONSE 4. The global business of chemistry is intensely competitive. While the costs of 
feedstocks and energy are the largest components ofthe industry’s cost structure, the costs 
associated with regulatory requirements are increasing and could be a factor in decisions around 
the manu&cture of a specific chemical. For example, the costs of completing a minimum data 
set ofthe type contemplated in H.R. 5820 could run into the millions of dollars. By definition 
new chemicals have not yet established a market but would face a significant barrier by virtue of 
the minimum data set alone. Assuming new chemical introduction is an indicator of 
competitiveness - and that is an area in which the United States has had a significant global 
advantage - H.R. 5820 would likely impose a competitive disadvantage on the U.S. business of 
chemistry. 

5. Would the new disclosure requirements make it easier for foreign competitors to obtain 
proprietary information, also putting U.S. companies at a competitive disadvantage? 
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RESPONSE 5. The limitations on the protection of confidential business information in H.R. 
5820 could have the effect of making it easier for competitors to obtain proprietary information. 
For example, under section 8 of the House draft, every manufacturer and processor must declare 
the chemical identity, specific facility where the substance is produced or processed, all known 
uses, production volume for each of the uses, and a description of the byproducts associated with 
the manufecture, processing, use or disposal of each substance or mixture. Immediately upon 
filing this declaration, every competitor can have access to this information with a simple FOIA 
request. 

It is well established that the mosaic of information reported to the government under various 
programs, and which may not qualify individually for CBI treatment, can still implicate 
proprietary interests. H.R. 5820 would exacerbate that problem. See, e.g.. Government 
Accountability Office, “Environmental Information: EPA Could Better Address Concerns 
About Disseminating Sensitive Business Information,” (GAO/RCED-99-156, General 
Accounting Office, June 1999). The rapid growth of the Internet and other electronic means of 
disseminating information, the increasing use of competitive intelligence gathering, and the 
increased potential for attacks on cyber security measures are among the reasons why ACC has a 
heightened concern about the appropriate protection of information. ACC is committed to 
seeking the right balance in the disclosure of information that can enhance public and 
government access to chemical information. 

6. How important is the export market to your members? How would this bill impact their 
ability to continue their sales overseas? 

RESPONSE 6. The U.S, chemical industry’s global competitive position results in large part 
finm the ability to serve foreign markets. The chemical industry continues to be one of the top 
exporting sectors in the U.S. According to U.S. Department of Commerce statistics, total U.S. 
exports of chemicals to the rest of the world were valued at $145 billion. Since 2002 our 
industry has posted a trade deficit, in contrast to its positive trade balance since the 1920s. While 
the industry reduced its trade deficit to only $138 million in 2009, we believe that H.R. 5820 
would significantly increase the cost of U.S. chemicals, potentially increasing our trade deficit. 

7. How should the EPA handle the influx of REACH data on 3,000 chemicals expected in 
2010? Considering the requirements in H.R. 5820, should information on chemical 
substances and mixtures from foreign countries be taken into account by EPA? If you 
support using this data, what is your opinion of ensuring these studies are of high scientific 
quality and relevance? 

RESPONSE 7. Under the REACH program, registration dossiers on high volume chemicals 
and certain high hazard chemicals are due November 30, 2010. The registration process will 
continue through June 2018 for lower volume substances. To the extent that REACH 
registration dossiers contain public information, EPA should be able to leverage that information 
and augment the information the Agency has available on any particular substance. ACC 
believes that in general information from foreign chemical regulatory systems can be 
appropriately leveraged to prevent duplication of cost and effort. 

ACC recognizes, however, that TSCA currently prohibits EPA from sharing and receiving 
confidential information from other governments. We believe EPA should have the authority to 
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further augment its databases with sueh information, assuming the United States government and 
CBI claimants can be assured that foreign governments afford the information protection 
comparable to that provided by EPA under TSCA. In the meantime, ACC welcomes EPA’s 
efforts to conclude a Memorandum of Understanding with the European Chemicals Agency. 

That effort should help in better understanding the REACH system and the lessons both agencies 
can apply from their respective experience. 

8. What kind of pressure does the U.S. chemical industry fece from competition overseas? 

How would H.R. 5820 affect the ability of ACC’s members to compete in the global 
economy? 

RESPONSE 8. The global business of chemistry is intensely competitive. ACC believes that as 
drafted, H.R. 5820 establishes a disincentive to introduce new chemicals in the U.S. market. 

The minimum data requirements of H.R. 5820 would impose significant costs, and would likely 
move new chemical introduction outside the United States. 

9. You testified that the bill’s treatment of importers is unworkable. If unchanged, how would 
it affect U.S. manufacturers that depend on imported chemicals? 

RESPONSE 9. H.R. 5820 requires importers to prove “no harm” from an imported substance, 
the same standard applied to domestically produced chemicals. However, that standard creates 
an important disincentive to import. As an example, assume that a foreign manufacturer has 
made a substantial investment to comply with Europe’s REACH requirements. It is for from 
certain that compliance with REACH will equate to compliance with the H.R. 5820 approach 
(indeed, it can be argued that H.R. 5820 establishes a higher safety standard than is applied under 
REACH). ACC believes a better standard would focus on the safety of a chemical substance 
(whether imported or not) in its intended use. To be clear, ACC is not advocating a lower 
standard of protection for imported substances. Our industry is a net importer of chemicals, 
particularly from Europe, and to a large extent those imports are intra-company transfers. 

10. What are “green chemicals” and how prevalent are they currently in the chemicals industry? 

RESPONSE 10. “Green” chemistry and engineering is a process of considering multiple fectors 
and trade-offs in chemical synthesis, manufacturing, use and disposal. The foctors that influence 
“green” chemistry include health and environmental safety, energy efficiency, water efficiency, 
exposure and use considerations (including function), and quality, among others. There is no 
single definition of a “green” or “safer” chemical. 

11. Are “green chemicals” intrinsically safer? 

RESPONSE 11. So-called “green chemicals” are not necessarily intrinsically safer than other 
ehemicals. For example, some “green chemicals” might improve energy efficieney in a given 
chemical process but have hazard characteristics similar to other chemicals. As ACC has 
frequently noted, the hazard characteristic of a substance alone (presumptively, the indicator of a 
“safer” chemieal under H.R. 5820) is not sufficient to properly assess the risk of exposure to a 
substanee in a given use. 
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12. Is there a distinct difference between TSCA-regulated chemicals and FIFRA-regulated 
pesticides, particularly with regard to human exposure? 

RESPONSE 12. As we noted in our response to Mr. Waxman and Mr. Rush (question number 
2), there are significant differences between TSCA-regulated industrial chemicals and FIFRA- 
regulated pesticides, notably in the use and exposure patterns for those substances. 

13. You testified that the National Academy of Sciences report “Science and Decisions” makes 
some usefiil recommendations but that others are not based on the best available science. 
Which NAS recommendations are not based on the best available science? Please explain. 

RESPONSE 13. ACC believes that the NAS Report’s recommendation to treat non- 
carcinogenic substances in a manner identical to carcinogens (e.g., the non-linear low dose 
threshold theory) is not supported by the best available science. 

14. You testified that you believe there are advantages to the Canadian system of chemical 
regulation. Could you please explain what those advantages are and clarify whether ACC 
supports importing the Canadian chemicals management program into the U.S. to replace 
TSCA? 

RESPONSE 14. As outlined in the response to question 3(b) raised by Mr. Waxman and Mr. 
Rush, the Canadian Chemical Management Program provides some important lessons on 
approaches to prioritizing a large number of chemical substances for review. Not all elements of 
the Canadian program will translate well into U.S. law and practice, but the general structure of a 
program that prioritizes, assesses, and regulates where necessary substances in commerce is 
notable. 
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Responses of Kenneth A. Cook. President of Environmental Working Group to Follow Up 

Questions from “Toxic Chemicals Safety Act of 2010.” July 29“'. 2010 hearing: 

1. Industry witnesses have expressed concern that, if this bill passes, it will drive 
innovative manufacturing outside of the U.S. and kill high-paying American 
manufacturing jobs. Do you have any concerns that the global environment could 
suffer if we force this type of manufacturing to countries with less robust or nonexistent 
environmental controls? 

For decades, America has been an international leader in market innovation, job creation and 
environmental health and safety. Through reforming the Toxic Substances Control Act, the 
United States can regain its leadership safeguarding the health of children and advancing the 
protection of the global environment while maintaining a robust chemical industry. 

The global environment will not suffer from stronger U.S. chemical safety laws. In fact, as 
more testing and sharing of information on chemical safety comes to light more countries 
will find it easier to protect their populations and environment. 

Currently the United States has nearly nonexistent controls on chemicals coming to the 
market. Ever since the Fifth Circuit Court of Appeals in New Orleans overturned EPA’s 
proposed regulation of asbestos in 1991, TSCA has effectively been a broken and failed law 
because the “unreasonable risk of injury to health or the environment” is too high of a 
standard to effectively assess chemicals for safety. In the 34 years since TSCA was signed 
into law more than 20,000 chemicals have come on the market joining the 62,000 chemicals 
that were considered safe and grandfathered in under TSCA. Of those more than 80,000 
chemicals EPA has only required testing on approximately 200 chemicals, and only regulated 
5 chemicals. 

Many companies that would be regulated by a reformed TSCA are multinational companies 
and are already required to comply with the European Union’s Registration, Evaluation, 
Authorisation and Restriction of Chemical substances (REACH) program, which has 
extensive safety testing reporting requirements. By reforming TSCA, Congress will ensure 
that Americans are protected from harmful chemicals and drive innovation in green 
chemistry and safer chemical alternatives. Because the Toxic Chemicals Safety Act would 
require chemicals to be assessed for safety before coming to market, the companies must 
meet the safety standard no matter where they are manufactured. That could actually lead to 
improved manufacturing processes at plants because any chemicals to be sold in the U.S. 
must meet the requirements of the law. 
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2. While H.R. 5820 does not regulate pharmaceuticals directly, it does directly regulate 
many of the active ingredients in those drugs that make them effective. If it is 
determined that this bill would significantly restrict access to life saving or life 
improving drugs, would your position change? 

A meaningful safety standard requirement for industrial chemicals under TSCA would not 
restrict access to pharmaceuticals. Under the Federal Food, Drug and Cosmetic Act (21 USC 
§ 355-356) as amended, drugs are already extensively tested for safety and efficacy for 
people before ever reaching the market. Also, H.R. 5820 does not change any jurisdictional 
boundaries. EPA will maintain the authority to regulate only the uses that fall under the 
agency’s jurisdiction. 

Under current pharmaceutical law, it is not enough for a drug to be effective, it has to be safe 
as well. We have seen numerous occasions of FDA asking companies to take 
pharmaceuticals off the market because of health risks. In October 2010, for example, 

Abbott Laboratories took the dmg Meridia off the market because a trial suggested that 
patients taking the weight loss medication experienced more heart attacks and strokes than 
those taking a placebo. The director of the Office of New Dmgs in the FDA’s Center for 
Dmg Evaluation and Research (CDER) said FDA made the request because the risks far 
outweighed the modest weight loss benefits (FDA News Release). The dmg posed too 
significant a risk to stay on the market. Industrial chemicals should also be proven safe 
before they are sold, and EPA should be able to take chemicals off the market if chemicals 
are not safe. 

Under H.R. 5820, the safety standard - “a reasonable certainty of no harm” - will not restrict 
access to the active ingredients in pharmaceuticals because those pharmaceuticals are subject 
to robust testing by the FDA and the EPA will not have authority to regulate chemical uses 
that fall under another agency. 
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Responses of Kenneth A. Cook. President of Environmental Working Group to follow up 
questions regarding “Toxic Chemieals Safety Act of 2010.” July 29“’, 2010 hearing: 

1. One issue that arose during the hearing was the question of how reforming TSCA 

might affect efforts to reduce the incidence of cancer in the U.S. A number of chemicals 
have been identified by the National Toxicology Program (NTP) and/or the 
International Agency for Research on Cancer as known human carcinogens. For many 
of these chemicals, exposure is widespread within the United States. 

a. What authority should EPA have under a revised TSCA to address the threats 
posed by known human carcinogens where there is evidence or widespread 
exposure? How should TSCA be modified to better address the risks posed by these 
chemicals? 

We agree that a revised Toxic Substances Control Act should address chemicals 
classified as “known human carcinogens” by various authoritative scientific bodies. The 
President’s Cancer Panel underscored the health risks associated with toxic chemicals 
when it declared that the number of cancers induced by toxic chemicals is “grossly 
underestimated” and warned that Americans face “grievous harm” from largely 
unregulated chemicals that contaminate air, water and food (President’s Cancer Panel 
2010 ). 

However, Americans are not only exposed to cancer-causing chemicals. Everyday, we 
are also exposed to chemicals linked to birth defects, hormone disruption, and organ and 
brain impairment. H.R. 5820 in its current draft effectively deals with all industrial 
chemicals including, but not limited to, those that are “knovm human carcinogens,” This 
authority is critical given that a growing body of research has demonstrated that the fetus 
is exposed to a wide range of toxic chemicals during vulnerable development periods. 

In 2005, an EWG commissioned biomonitoring study found more than 200 synthetic 
chemicals in the umbilical cord blood of 10 newborns. Last year, in tests of 10 more cord 
blood samples we found bisphenol A (BP A) and perchlorate along with numerous other 
chemicals. BPA is a synthetic estrogen that is an endocrine disruptor and reproductive 
toxin. BPA has been linked to cancer while perchlorate targets the thyroid and can 
negatively impact brain development. EWG’s 2010 study also found polybrominated 
diphenyl ethers (PBDEs), which are flame retardants found on many electronics and 
filature, in umbilical cord blood. These PBDEs are developmental neurotoxins. We 
also found mercury, lead, and the common perfluronated chemicals: PFOA (Teflon) and 
PFOS (Scotchguard) which have been tied to birth defects, infertility and cancer. Neither 
PFOA or PFOS are listed as known carcinogens under lARC or the NTP. 

While a reformed TSCA must deal with known carcinogens, effective legislation must 
also regulate neuro- and reproductive toxins, endocrine disrupters, and other chemicals 
that cause dangerous health effects. It must also focus on protecting the most vulnerable 
among us, especially children. We strongly support the proposed safety standard of 
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“reasonable certainty of no harm, ” as reflected in Section 6 of H.R. 5820. A safety 
standard that protects children and their developing bodies will be strong enough to 
protect all of us. We also urge the committee to ensure that that industrial chemicals that 
are foimd in human umbilical cord blood be the top priority for EPA under an overhauled 
TSCA. 

b. Do you think the changes to TSCA proposed in H.R. 5280 are sufficient, go too far, 
or do not go far enough? Please explain. 

EWG commends you and your staff for the tremendous work on this legislation. If H.R. 
5280 passed today, the Toxic Chemicals Safety Act of 2010 would be light years ahead 
of where TSCA currently is - a broken law that allows chemicals to stream onto the 
market with little or no safety testing. 

We strongly support the legislation’s risk-based approach to regulation and assessment 
and the “reasonably certainty of no harm” safety standard replacing TSCA’s futile 
“unreasonable risk of significant injury to health or the environment,” which proved too 
weak to ban asbestos. This standard, which EPA already utilizes under the Food Quality 
Protection Act of 1996, would require EPA to consider aggregate exposures to chemicals. 
We’re also supportive of the change made from the discussion draft requiring existing 
and new chemicals to meet the safety standard. 

A critical component of a successfully reformed TSCA is a robust minimum data set and 
we support the data set laid out in Section 4 of the legislation as well as tiered testing and 
data sharing, which will reduce costs and animal testing. 

Many of the companies that would be regulated under a revised TSCA are already 
participating in the European Union’s Registration, Evaluation, Authorisation and 
Restriction of Chemical substances (REACH) scheme. In an effort to reduce costs, 
animal testing and the time taken to gather data we’d like to see clear requirements that 
industry share chemical dossiers and data prepared for REACH, EPA’s voluntary High 
Production Volume program, internal uses, EPA’s TOXCAST and other high-throughput 
screening batteries as well as data from other government agencies and programs 
including the FDA, NIEHS and the Centers for Disease Control and Prevention’s (CDC) 
National Children’s Study. 

With more 80,000 chemicals on EPA’s TSCA inventory it is vital to establish a robust 
prioritization system. We support the placing of the 19 chemicals listed in Section 6 on 
the priority list. In fact EWG has conducted research on many of these chemicals 
including BP A, perchlorate, phthalates and formaldehyde. 

One of our main concerns, however, is that biomonitoring is not the primary factor of the 
prioritization process. As already detailed, EWG has biomonitored twenty samples of 
umbilical cord blood. In the past decade we have biomonitored approximately 200 
people including those twenty cord blood samples. We commissioned these studies 
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because we believe that much of the public support for toxic chemicals policy - more 
than 1 1 1,000 signed EWG’s petition to reform TSCA - is driven by concern for 
chemicals’ effect on human health, especially children’s health. Many other scientific 
agencies, including the CDC have confirmed these results through additional 
biomonitioring studies. 

The Kid-Safe Chemicals Act of 2008 would have required chemicals found in human 
umbilical cord blood to be phased out unless rigorous testing showed them to be safe. 
While detection of a chemical in umbilical cord blood does not prove that it will cause 
harm, it’s our view that industrial chemicals that cross the placenta to contaminate a 
developing fetus must be placed at the top of EPA’s priority list. 

We also support the reporting requirements in Section 8 of the legislation. Chemical 
identity, use, manufacturer and relevant health and safety studies are critical for 
transparency and accountability. We feel that this data should be updated every year so 
that regulators, first responders and the public would have the most up to date 
information. 

For too long the chemical industry has hidden behind overbroad confidential business 
information (CBI) protections. EWG has found that industry made CBI claims for the 
identities of 13,596 chemicals since TSCA was passed in 1976. The Toxic Chemicals 
Safety Act of 2010 contains a crucial improvement by eliminating CBI protection for 
chemical identity and ensuring identity and health and safety data would be publicly 
available. We also support the requirement that manufacturers must justify 
confidentiality. All these provisions would end the spurious confidentiality claims that 
have undermined TSCA. 

We also support the expanded oversight authority of EPA that will allow them to conduct 
inspections and issue subpoenas to facilities as well as allowing EPA to issue orders for 
more testing. We are pleased to see this legislation engage on the issues surrounding 
fenceline communities, but would like to see the “hot spot” list and action plan 
strengthened to impose penalties if EPA, a state or locality does not fully implement an 
action plan or meet the reduction targets. 
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